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I
Operations In Fiscal Year 1994

A. Summary

The National Labor Relations Board, an independent Federal agen-
cy, initiates no cases: it acts only on those cases brought before it.
All proceedings originate from filings by the major segment of the
public covered by the National Labor Relations Act—employees,
labor unions, and private employers who are engaged in interstate
commerce. During fiscal year 1994, 40,861 cases were received by
the Board.

The public filed 34,782 charges alleging that business firms or
labor organizations, or both, committed unfair labor practices, prohib-
ited by the statute, which adversely affected hundreds of thousands
of employees. The NLRB during the year also received 5724 petitions
to conduct secret-ballot elections in which workers in appropriate
groups select or reject unions to represent them in collective bargain-
ing with their employers. Also, the public filed 355 amendment to
certification and unit clarification cases.

After the initial flood of charges and petitions, the flow narrows
because the great majority of the newly filed cases are resolved—and
quickly—in NLRB’s national network of field offices by dismissals,
withdrawals, agreements, and settlements.

At the end of fiscal year 1994, the five-member Board was com-
posed of Chairman William B. Gould IV and Members James M. Ste-
phens, Dennis M. Devaney, Margaret A. Browning, and Charles 1.
Cohen. Frederick L. Feinstein served as General Counsel.

Statistical highlights of NLRB’s casehandling activities in fiscal
1994 include:

e The NLRB conducted 3572 conclusive representation elections
among some 185,754 employee voters, with workers choosing labor
unions as their bargaining agents in 46.6 percent of the elections.

e Although the Agency closed 38,551 cases, 29,743 cases were
pending in all stages of processing at the end of the fiscal year. The
closings included 32,346 cases involving unfair labor practice charges
and 5802 cases affecting employee representation and 403 related
cases.

e Settlements, avoiding formal litigation while achieving the goal
of equitable remedies in unfair labor practice situations, numbered
9871.
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e The amount of $82,158,463 in reimbursement to employees ille-
gally discharged or otherwise discriminated against in violation of
their organizational rights was obtained by the NLRB from employers
and unions. This total was for lost earnings, fees, dues, and fines. The
NLRB obtained 4165 offers of job reinstatements, with 3722 accept-
ances.

e Acting on the results of professional staff investigations, which
produced a reasonable cause to believe unfair labor practices had
been committed, Regional Offices of the NLRB issued 3539 com-
plaints, setting the cases for hearing.

e NLRB’s corps of administrative law judges issued 493 decisions.

CASE INTAKE BY UNFAIR LABOR PRACTICE CHARGES
AND REPRESENTATION PETITIONS
1884 35,529 | 8589 | 44,118
1885 32,685 [ 8490 F 41,175
1986 34,435 | 7.887% 42,322
1887 32,043 | 7596 |39,630
FscaL 1988 31,453 [5:{7,898. ] 39,351
YEAR  4gag 32,401 1 8477 ]
1990 33,833 | 7,674 | 41,507
1991 32,271 | 6,652 |38,923
1892 | 32,442 | 6,501 | 38,943
1983 - 33,744 | 6578 | 40322
1094 | 34,782 1 6,0795] 40,861
0 1o.:>oo zo,:)oo 30.2;00 40,:100 so,é:oo eo,:)oo 70,000
CASES
CIULP CHARGES (IR, UD, AC, AND UC PETITIONS l

NLRB Administration

The National Labor Relations Board is an independent Federal
agency created in 1935 by Congress to administer the basic law gov-
erning relations between labor unions and business enterprises en-
gaged in interstate commerce. This statute, the National Labor Rela-
tions Act, came into being at a time when labor disputes could and
did threaten the Nation’s economy.

Declared constitutional by the Supreme Court in 1937, the Act was
substantially amended in 1947, 1959, and 1974, each amendment in-
creasing the scope of the NLRB'’s regulatory powers.

The purpose of the Nation’s primary labor relations law is to serve
the public interest by reducing interruptions in commerce caused by
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industrial strife. It seeks to do this by providing orderly processes for
protecting and implementing the respective rights of employees, em-
ployers, and unions in their relations with one another. The overall
job of the NLRB is to achieve this goal through administration, inter-
pretation, and enforcement of the Act.

" In its statutory assignment, the NLRB has two principal functions:
(1) to determine and implement, through secret-ballot elections, the
free democratic choice by employees as to whether they wish to be
represented by a union in dealing with their employers and, if so, by
which union; and (2) to prevent and remedy unlawful acts, called un-
fair labor practices, by either employers or unions or both.

The NLRB does not act on its own motion in either function. It
processes only those charges of unfair labor practices and petitions
for employee elections which are filed in the NLRB’s Regional,
Subregional, and Resident Offices, which numbered 52 during fiscal
year 1994.

The Act’s unfair labor practice provisions place certain restrictions
on actions of employers and labor organizations in their relations with
employees, as well as with each other. Its election provisions provide
mechanics for conducting and certifying results of representation elec-
tions to determine collective-bargaining wishes of employees, includ-
ing balloting to determine whether a union shall continue to have the
right to make a union-shop contract with an employer.

In handling unfair labor practices and election petitions, the NLRB
is concerned with the adjustment of labor disputes either by way of
settlements or through its quasi-judicial proceedings, or by way of se-
cret-ballot employee elections.

The NLRB has no independent statutory power of enforcement of
its decisions and orders. It may, however, seek enforcement in the
U.S. courts of appeals, and parties to its cases also may seek judicial
review.

NLRB authority is divided by law and by delegation. The five-
member Board primarily acts as a quasi-judicial body in deciding
cases on formal records. The General Counsel, who, like each Mem-
ber of the Board, is appointed by the President, is responsible for the
issuance and prosecution of formal complaints in cases leading to
Board decision, and has general supervision of the NLRB'’s nation-
wide network of offices.



Fifty-Ninth Annual Report of the National Labor Relations Board

u E INFAKE
?:fnf“- (CHARGES AND SITUATIONS FILED)
1964 3559 —]
31392
32,685
1985 75,469
34435
1666 30,326
EF IR
1967 78660
3145
1688 77970
35401
1989 T
33,833
189 30405
32271
1091 o
2442
1962 25.719
CJICHARGES FILED
1908 KRR
30925 OSITUATIONS FILED
34,782 ]
1964 31,845
I 1 [}
10,000 20,000 40,000 50,000

For the conduct of its formal hearings in unfair labor practice
cases, the NLRB employs administrative law judges who hear and de-
cide cases. Administrative law judges’ decisions may be appealed to
the Board by the filing of exceptions. If no exceptions are taken, the
administrative law judges’ orders become orders of the Board.

All cases coming to the NLRB begin their processing in the Re-
gional Offices. Regional Directors, in addition to processing unfair
labor practice cases in the initial stages, also have the authority to in-
vestigate representation petitions, to determine units of employees ap-
propriate for collective-bargaining purposes, to conduct elections, and
to pass on objections to conduct of elections. There are provisions for
appeal of representation and election questions to the Board.
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CHART 3
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES
(BASED ON CASES CLOSED)

FISCAL YEAR 1994

DISMISSALS
(BEFORE GOMPLAINT)

SETTTLEMENTAND |

BOARD ORDERS IN
ADJUSTMENTS CONTESTE

D CASESY

OTHER DISPOSITIONS

WITHDRAWALS
{BEFORE COMPLAINT)

1) CONTESTED CASES REACHING BOARD MEMBERS FOR DECISIONS

B. Operational Highligl{ts

1. Unfair Labor Practices

Charges that business firms, labor organizations, or both have com-
mitted unfair labor practices are filed with the National Labor Rela-
tions Board at its field offices nationwide by employees, unions, and
employers. These cases provide a major segment of the NLRB work-
load.

Following their filing, charges are investigated by the Regional
professional staff to determine whether there is reasonable cause to
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believe that the Act has been violated. If such cause is not found,
the Regional Director dismisses the charge or it is withdrawn by the
charging party. If the charge has merit, the Regional Director seeks
voluntary settlement or adjustment by the parties to the case to rem-
edy the apparent violation; however, if settlement efforts fail, the case
goes to hearing before an NLRB administrative law judge and, lack-
ing settlement at later stages, on to decision by the five-member
Board.

More than 90 percent of the unfair labor practice cases filed with
the NLRB in the field offices are disposed of in a median of some
56 days without the necessity of formal litigation before the Board.
About 2 percent of the cases go through to Board decision.

In fiscal year 1994, 34,782 unfair labor practice charges were filed
with the NLRB, an increase of about 3 percent from the 33,744 filed
in fiscal year 1993. In situations in which related charges are counted
as a single unit, there was a 3-percent increase from the preceding
fiscal year. (Chart 2.)

Alleged violations of the Act by employers were filed in 26,058
cases, about 6 percent more than the 24,500 of 1993. Charges against
unions decreased 5 percent to 8697 from 9191 in 1993.

There were 27 charges of violation of Section 8(e) of the Act,
which bans hot-cargo agreements. (Tables 1A and 2.)

The majority of all charges against employers alleged illegal dis-
charge or other discrimination against employees. There were 13,316
such charges in 55 percent of the total charges that employers com-
mitted violations.

Refusal to bargain was the second largest category of allegations
against employers, comprising 10,736 charges, in about 45 percent of
the total charges. (Table 2.)

Of charges against unions, the majority (7590) alleged illegal re-
straint and coercion of employees, about 79 percent. There were 743
charges against unions for illegal secondary boycotts and jurisdic-
tional disputes, a decrease of 23 percent from the 961 of 1993.

There were 1134 charges (about 12 percent) of illegal union dis-
crimination against employees, a decrease of 3 percent from the 1174
of 1993. There were 114 charges that unions picketed illegally for
recognition or for organizational purposes, compared with 118
charges in 1993. (Table 2.)

In charges filed against employers, unions led with 72 percent of
the total. Unions filed 18,797 charges and individuals filed 7261.
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Concerning charges against unions, 6945 were filed by individuals,
or 80 percent of the total of 8697. Employers filed 1585 and other
unions filed the 167 remaining charges.

CHART 3A
DISPOSITION PATTERN FOR MERITORIOUS
UNFAIR LABOR PRACTICE CASES
(BASED ON CASES CLOSED)
FISCAL YEAR 1994

FORMAL AND INFORMAL

1) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION,
STIPULATED RECORD OR SUMMARY JUDGMENT,RULING

2)  COMPLIANCE WITH ADMINISTRATIVE LAW JUDGE DECISION
STIPULATED RECORD OR SUMMARY JUDGMENT RULING
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DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES AFTER TRIAL
(BASED ON CASES CLOSED)
FISCAL YEAR 1994

CONTESTED BOARD DECISION ISSUED 1)

11.1%
SETTLEMENTS AND
ADJUSTMENTS
BY REGIONAL OFFICES

NO EXCEPTION FILED TO ADMINISTRATIVE LAW JUDGE DECISION

1) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION, STIPULATED RECORD OR SUMMARY
JUDGMENT RULING

2) DISMISSALS, WITHDRAWALS AND OTHER DISPOSITIONS

In fiscal year 1994, 32,346 unfair labor practice cases were closed.
About 96 percent were closed by NLRB Regional Offices, virtually
the same as in 1993. During the fiscal year, 30.5 percent of the cases
were settled or adjusted before issuance of administrative law judges’
decisions, 30.1 percent were withdrawn before complaint, and 35 per-
cent were administratively dismissed.

In evaluation of the Regional workload, the number of unfair labor
practice charges found to have merit is important—the higher the
merit factor the more litigation required. In fiscal year 1994, 40 per-
cent of the unfair labor practice cases were found to have merit, a
2-percent decrease from 1993.
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When the Regional Offices determine that charges alleging unfair
labor practices have merit, attempts at voluntary resolution are
stressed—to improve labor-management relations and to reduce
NLRB litigation and related casehandling. Settlement efforts have
been successful to a substantial degree. In fiscal year 1994,
precomplaint settlements and adjustments were achieved in 9677
cases, or 27.6 percent of the charges. In 1993, the percentage was
28.0. (Chart 5.)

Cases of merit not settled by the Regional Offices produce formal
complaints, issued on behalf of the General Counsel. This action
schedules hearings before administrative law judges. During 1994,
3539 complaints were issued, compared with 3576 in the preceding
fiscal year. (Chart 6.)

Of complaints issued, 89.3 percent were against employers and
10.7 percent against unions.

NLRB Regional Offices processed cases from filing of charges to
issuance of complaints in a median of 52 days. The 52 days included
15 days in which parties had the opportunity to adjust charges and
remedy violations without resorting to formal NLRB processes.
(Chart 6.)

CHART 4
NUMBER OF UNFAIR LABOR PRACTICE CASES PENDING
UNDER PRELIMINARY INVESTIGATION, MONTH TO MONTH

4,000

308 P2 am 34

MEDIAN
NUMBER 3,000 { -
OF ULP
CASES
PENDING
2,000

2 28w 2776

1,000 | {iR

| I 1 1 I | i 1
1985 1986 1987 1988 1989 1980 1991 1982 1983 1994

FISCAL YEAR

Additional settlements occur before, during, and after hearings be-
fore administrative law judges. The judges issued 493 decisions in
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741 cases during 1994. They conducted 463 initial hearings, and 8
additional hearings in supplemental matters. (Chart 8 and Table 3A.)

FISCAL CHART 5 TOTAL MERT
YEAR UNFAIR LABOR PRACTICE MERIT FACTOR FAGTOR (%)
1984 19.4 -+ 14.2 ] 33.6
1985 19.5 -+ 13.3 32.8
1986 20.7 -t 14.1 | 34.8
1987 20.7 + 13.7 ) 34.4
1988 | 22 + 147 36.7
1989 213 16 ) 373
1990 271 - 136 40.7
1901 | | 28 i 139 . 419
1992 | 27.2 + 123 39.5
1993 | 28 - 125 40.5
1994 276 - 124 40.0
I 1 [] I I T T 1
3 25 20 15 10 5 0 5 10 15 20
PERCENT

[DPRECOMPLAINT SETTLEMENTS AND ADJUSTMENTSTICASES IN WHICH COMPLAINTS ISSUED |

By filing exceptions to judges’ findings and recommended rulings,
parties may bring unfair labor practice cases to the Board for final
NLRB decision.

In fiscal year 1994, the Board issued 521 decisions in unfair labor
practice cases contested as to the law or the facts—434 initial deci-
sions, 47 backpay decisions, 16 determinations in jurisdictional work
dispute cases, and 24 decisions on supplemental matters. Of the 434
initial decision cases, 394 involved charges filed against employers
and 40 had union respondents.

For the year, the NLRB awarded backpay of $79.6 million. (Chart
9.) Reimbursement for unlawfully exacted fees, dues, and fines added
another $2,550,038. Backpay is lost wages caused by unlawful dis-
charge and other discriminatory action detrimental to employees, off-
set by earnings elsewhere after the discrimination. About 4165 em-
ployees were offered reinstatement, and 89 percent accepted.
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At the end of fiscal 1994, there were 29,743 unfair labor practice
cases being processed at all stages by the NLRB, compared to 27,433
cases pending at the beginning of the year.

CHART 6
" COMPLAINTS ISSUED IN UNFAIR LABOR PRACTICE PROCEEDINGS
AND MEDIAN DAYS FROM FILING TO COMPLAINT

5.000
- 3851 3876 3384
4,000 714
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ISSUED 3252
3,000 -
2,000 -}
1,000 |
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)
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E ED I.lIlII

2. Representation Cases

The NLRB received 6079 representation and related case petitions
in fiscal 1994, compared to 6578 such petitions a year earlier.

The 1994 total consisted of 4610 petitions that the NLRB con-
ducted secret-ballot elections where workers select or reject unions to
represent them in collective bargaining; 1024 petitions to decertify ex-
isting bargaining agents; 90 deauthorization petitions for referendums
on rescinding a union’s authority to enter into union-shop contracts;
and 341 petitions for unit clarification to determine whether certain
classifications of employees should be included in or excluded from
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existing bargaining units. Additionally, 14 amendment of certification
petitions were filed.

CHART 7

FISCAL UNFAIR LABOR PRACTICE CASES SETTLED

CASES CLOSED AFTER SETTLEMENT OR AGREEMENT
YEAR Pnlon T0 ISSUANCE OF ADMINISTRATIVE LAW JUDGE DECISION
1984 — 7,123 .
1985 6,349
1986 | 6,780
1987 6,531
1988 | 6,658
1989 | 6,582
1990 - 6,995
1991 - 6,928
1992 - 7,104 L i o B30
1o - BT 110

T T ! 1 T ] ! T ' I T L
0 2,000 4,000 6,000 8,000 10,000 12,000 14,000

|CIPRECOMPLAINT EEPOSTCOMPLAINT |  GASES

During the year, 6205 representation and related cases were closed,
compared to 7132 in fiscal 1993. Cases closed included 4802 collec-
tive-bargaining election petitions; 1000 decertification election peti-
tions; 85 requests for deauthorization polls; and 318 petitions for unit
clarification and amendment of certification. (Chart 14 and Tables 1
and 1B.)

The overwhelming majority of elections conducted by the NLRB
resulted from some form of agreement by the parties on when, where,
and among whom the voting should occur. Such agreements are en-
couraged by the Agency. In 14.5 percent of representation cases
closed by elections, balloting was ordered by NLRB Regional Direc-
tors following hearing on points in issue. There were 25 cases where
the Board directed elections after transfers of cases from the Regional
Office. (Table 10.) There were two cases that resulted in expedited
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elections pursuant to the Act’s 8(b)(7)(C) provisions pertaining to

picketing.
FISCAL ADMINISTRATIVE LAW Jl?DI-('iéﬁTEA%INGS AND DECISIONS
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0 200 400 600 800 1,000 1,200

PROCEEDINGS

3. Elections

The NLRB conducted 3572 conclusive representation elections in
cases closed in fiscal 1994, compared to the 3586 such elections a
year earlier. Of 210,834 employees eligible to vote, 185,754 cast bal-
lots, virtually 9 of every 10 eligible.

Unions won 1665 representation elections, or 46.6 percent. In win-
ning majority designation, labor organizations earned bargaining
rights or continued as employee representatives for 85,603 workers.
The employee vote over the course of the year was 88,343 for union
representation and 97,411 against.

The representation elections were in two categories—the 3079 col-
lective-bargaining elections in which workers chose or voted down
labor organizations as their bargaining agents, plus the 493 decerti-
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fication elections determining whether incumbent unions would con-
tinue to represent employees.

CHART 9
AMOUNT OF BACKPAY RECEIVED BY DISCRIMINATEES
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There were 3437 select-or-reject-bargaining-rights (1 union on bal-
lot) elections, of which unions won 1549, or 45.1 percent. In these
elections, 80,129 workers voted to have unions as their agents, while
95,131 employees voted for no representation. In appropriate bargain-
ing units of employees, the election results provided union agents for
75,288 workers. In NLRB elections the majority decides the represen-
tational status for the entire unit.

There were 135 multiunion elections, in which 2 or more labor or-
ganizations were on the ballot, as well as a choice for no representa-
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tion. Employees voted to continue or to commence representation by
1 of the unions in 116 elections, or 85.9 percent.

MEDIAN CHART 10
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As in previous years, labor organizations lost decertification elec-
tions by a substantial percentage. The decertification results brought
continued representation by unions in 168 elections, or 34.1 percent,
covering 10,913 employees. Unions lost representation rights for
11,022 employees in 325 elections, or 65.9 percent. Unions won in
bargaining units averaging 65 employees, and lost in units averaging
34 employees. (Table 13.)

Besides the conclusive elections, there were 180 inconclusive rep-
resentation elections during fiscal year 1994 which resulted in with-
drawal or dismissal of petitions before certification, or required a
rerun or runoff election.

In deauthorization polls, labor organizations lost the right to make
union-shop agreements in 10 referendums, or 31.3 percent, while they
maintained the right in the other 22 polls which covered 1329 em-
ployees. (Table 12.)

For all types of elections in 1994, the average number of employ-
ees voting, per establishment, was 52, compared to 56 in 1993. About
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72 percent of the collective-bargaining and decertification elections
involved 59 or fewer employees. (Tables 11 and 17.)

CHART 11
CONTESTED BOARD DECISIONS ISSUED
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4. Decisions Issued

a. The Board

Dealing effectively with the remaining cases reaching it from na-
tionwide filings after dismissals, settlements, and adjustments in ear-
lier processing stages, the Board handed down 1179 decisions con-
cerning allegations of unfair labor practices and questions relating to
employee representation. This total compared to the 1320 decisions
rendered during fiscal year 1993.

A breakdown of Board decisions follows:

Total Board deciSions ........c.ccceerreeerecensecerserensecsenesssscrsesnsseessensnens 1,179

Contested AECISIONS .....cccreerveinnceseerssnssresssnnssrecssanessseessnssssssas 732

Unfair labor practice deciSions ...........cueseniaee 521
Initial (includes those based on
stipulated record)
Supplemental ...............
Backpay ......ccoveeeerensersernensanennas
Determinations in jurisdic-
tional diSputes ........ccesseracenes 16
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Representation deciSions .........cccecerenisnisrninisnnas 206
After transfer by Regional Di-
rectors for initial decision ... 9
After review of Regional Di- .
rector decisions ...........cceeerene 36
On objections and/or chal-
131 U 161
Other deciSions .......cccccevrvrcrerccnncncrnrcsercae 5
Clarification of bargaining unit 5
Amendment to certification ..... 0
Union-deauthorization ............. 0
Noncontested deCISIONS .....c.cecrerernsrnssrorsssssnssncsersassersasasssnssens 447
Unfair labor practice ................ 237
Representation .........oecerenennnes 209
L01117-) 1

The majority (62 percent) of Board decisions resulted from cases
contested by the parties as to the facts and/or application of the law.
(Tables 3A, 3B, and 3C.)

In fiscal 1994 about 5 percent of all meritorious charges and 47
percent of all cases in which a hearing was conducted reached the
Board for decision. (Charts 3A and 3B.) Generally, unfair labor prac-
tice cases take about 2-1/2 times longer to process than representation
cases.

b. Regional Directors
NLRB Regional Directors issued 889 decisions in fiscal 1994,
compared to 877 in 1993. (Chart 13 and Tables 3B and 3C.)
c. Administrative Law Judges

With a leveling in case filings alleging unfair labor practices, ad-
ministrative law judges issued 493 decisions and conducted 471 hear-
ings. (Chart 8 and Table 3A.)
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5. Court Litigation

a. Appellate Courts

The National Labor Relations Board is involved in more litigation
in the United States courts of appeals than any other Federal adminis-
trative agency.

In fiscal year 1994, 142 cases involving the NLRB were decided
by the United States courts of appeals compared to 179 in fiscal year
1993. Of these, 77.5 percent were won by NLRB in whole or in part
compared to 88.8 percent in fiscal year 1993; 7.7 percent were re-
manded entirely compared to 5.6 percent in fiscal year 1993; and 14.8
percent were entire losses compared to 5.6 percent in fiscal year
1993.

FSCAL CHART 13
YEAR _REGIONAL DIRECTOR DECISIONS ISSUED IN REPRESENTATION AND RELATED CASES
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b. The Supreme Court

In fiscal 1994, there were two Board cases decided by the Supreme
Court. The Board participated as amicus in two cases in fiscal 1994.

¢. Contempt Actions

In fiscal 1994, 122 cases were referred to the contempt section for
consideration of contempt action. There were 21 contempt proceed-
ings instituted. There were 12 contempt adjudications awarded in
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favor of the Board; 4 cases in which the court directed compliance
without adjudication; and 1 case in which the petition was withdrawn.
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d. Miscellaneous Litigation

There were 27 additional cases involving miscellaneous litigation
decided by appellate, district, and bankruptcy courts. The NLRB’s po-
sition was upheld in 23 cases. (Table 21.)

e. Injunction Activity

The NLRB sought injunctions pursuant to Sections 10(j) and 10(1)
in 82 petitions filed with the U.S. district courts, compared to 78 in
fiscal year 1993. (Table 20.) Injunctions were granted in 24, or 73
percent, of the 33 cases litigated to final order.

NLRB injunction activity in district courts in 1994:

Granted rerseesarsreeuseneatereeresbeerasuTs e neaa Tt esaesaesseraentaresenses 24
DENEEA ...ccooeeeeerirneiceristesnrnnessnsstessesseresmrsassssesasessrsassssssasessssssseaes 9
WithATaWN ....covceereinenienerinenneinniesnnieseesesessssssssssansesanssansssansssnes 8
DiSMISSEA ...veeererrerrcereenrerreenssnessersensasssnsssassstssensasnesessasersesarssasasees 2
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Settled or placed on court’s inactive liStS .......oeeersesesrorsrsnsciens 24
Awaiting action at end of fiscal year ......ccccevmrresreriscansinnsessinnns 25
CHART 15
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C. Decisional Highlights

In the course of the Board’s administration of the Act during the
report period, it was required to consider and resolve complex prob-
lems arising from the great variety of factual patterns in the many
cases reaching it. In some cases, new developments in industrial rela-
tions, as presented by the factual situation, required the Board’s ac-
commodation of established principles to those developments. Chapter
II on ‘‘Board Procedure,”” Chapter III on ‘‘Representation Proceed-



22 Fifty-Ninth Annual Report of the National Labor Relations Board

ings,”’ and Chapter IV on ‘‘Unfair Labor Practices’’ discuss some of
the more significant decisions of the Board during the report period.
The following summarizes briefly some of the decisions establishing
or reexamining basic principles in significant areas.

1. Attorney Discipline

In Sargent Karch,! the Board suspended a respondent employer’s
attorney for 6 months for violating an administrative law judge wit-
ness sequestration order by giving one of his witnesses a copy of the
transcript of the testimony previously given by one of the General
Counsel’s witnesses. The administrative law judge’s blanket seques-
tration order was found to be sufficiently broad to prohibit such con-
duct and the attorney was found to have known that when he gave
the witness the transcript.

2. Production of Affidavits

In Caterpillar, Inc.?> the Board reversed the administrative law
judge’s ruling regarding the production of affidavits under the Jencks
Act, 18 US.C. §3500 and Section 102.118(b)(1) and (2) of the
Board’s Rules and Regulations. The administrative law judge had
held that all affidavits of the witnesses must be made available ‘‘to
allow the defendant to have access to any information that the gov-
emnment has which is exculpatory or which affects the credibility of
the witness.”” The Board, however, held that the administrative law
judge had interpreted and applied the Jencks rule in an overly broad
fashion, ignored the Board’s direction that an administrative law
judge should excise portions of a statement which do not relate to
matters about which the witness has testified or to matters raised by
the pleadings, and erred by compelling production of materials and
memoranda in the absence of evidence that the witness had adopted
. them.

3. Preelection Hearing

In Bennett Industries,? the Board, in upholding a Regional Director,
ruled that a party who refuses to take a position at a hearing on indi-
viduals’ supervisory status and their inclusion or exclusion from the
bargaining unit is precluded from introducing evidence at the hearing
on the issue. The Board held that its duty to ensure due process for
the parties in the conduct of Board proceedings requires that the
Board provide parties with the opportunity to present evidence and
advance arguments concerning relevant issues. But the Board also
noted that it has an affirmative duty to protect the integrity of the
Board’s processes against unwarranted burdening of the record and
unnecessary delay. The Board further observed that the burden of
proving that an individual is a supervisor rests on the party alleging

1314 NLRB 482 (Chairman Gould and Members Stephens, Devaney, and Browning; Member Cohen con-
curring). '

2313 NLRB 626 (Deputy Executive Secretary Joseph E. Moore, by direction of the Board).

3313 NLRB 1363 (Chairman Gould and Members Stephens, Devaney, Browning, and Cohen).
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that the supervisory status exists. Here, the petitioner contended the
persons in question were not supervisors and the employer took no
position. Thus, the Board reasoned that because no party alleged su-
pervisory status, there was no basis for making any determination and
no need to obtain record evidence on the *‘issue.”’

4, Showing of Interest

In Excel Corp.,* the Board overruled its prior decision® and af-
firmed the Regional Director’s dismissal of a decertification petition,
finding that the petitioners were not entitled to submit additional
showing-of-interest signatures outside the window period. In its prior
ruling the Board had held that the Regional Director’s dismissal
(which had relied on sec. 11024.1 of the Board’s Casehandling Man-
ual) was unduly harsh. The Board had found that the late filing was
the result of a set of unusual circumstances not attributable to the pe-
titioners, who had acted with diligence, and that the purposes and
provisions of the Act would best be effectuated by allowing the peti-
tioners a reasonable additional period of time to provide the requisite
showing of interest. On motions for reconsideration, the Board con-
cluded that its prior decision did not ‘‘adequately protect the estab-
lished bargaining relationship between the Employer and the Union
and marks an ill-advised departure from both Board precedent and the
Board’s published Rules.’”’ Specifically, the Board noted that Section
101.17 of the Board’s Rules and Regulations provides that a showing
of interest must be submitted within 48 hours of the filing of the peti-
tion, but in no event later than the last day on which the petition
might timely be filed. The Board stated that “‘strict application of the
Board’s Rule establishes a reasonable and predictable test and dis-
courages unsupported petitions which might cause disruptions in the
existing collective-bargaining relationship, thus furthering the general
policy of the Board’s contract bar rules.’’

5. Mail Ballot Elections

In Shepard Convention Services,® the Board overruled a Regional
Director’s decision to conduct an election manually on the employer’s
premises and directed the Regional Director to conduct the election,
at least in part, by mail ballot. The Regional Director had denied the
petitioner’s request for a mail ballot election with regard to ‘‘on-call’’
employees included in the bargaining unit, and the Board noted that
a number of these on-call employees ‘‘may have other employment
which may restrict their ability to reach the polls.”

6. Challenge Procedure

In Solvent Services,” the Board adopted a Regional Director’s de-
termination that a Board agent did not err by failing to challenge the

4313 NLRB 588 (Members Devaney and Raudabaugh; Chairman Stephens dissenting).
5311 NLRB 710 (1993).

6314 NLRB 689 (Chawrman Gould and Member Devaney; Member Stephens dissenting).
7313 NLRB 645 (Chairman Stephens and Members Devaney and Truesdale).



24 Fifty-Ninth Annual Report of the National Labor Relations Board

mail ballot of a voter, despite an annotation on the Excelsior list to
the effect that the voter had been permanently laid off prior to the
election. The Board held that the ‘‘parties to an election bear the pri-
mary responsibility for challenging voter eligibility,”” and a Board
agent is not obligated to challenge a voter merely because there is
an eligibility dispute. In rejecting the argument that section 11338 of
the Board’s Casehandling Manual obligated the Board agent to chal-
lenge the voter, the Board held that the casehandling provisions mere-
ly provide operational guidance in representation proceedings and do
not supersede decisional law.

7. Illegal Secondary Conduct

In Longshoremen ILA (Coastal Stevedoring),® the Board held that
the International Longshoremen’s Association (ILA) violated Section
8(b)(4)(11)(B) through threats made in Japan by Japanese unions, act-
ing as agents of the ILA, to neutral persons such as shippers, export-
ers, and importers who were involved in the Florida-Japan citrus
trade. The Board concluded that the ILA was responsible for the con-
duct of the Japanese unions even though the unions were foreign enti-
ties and their conduct occurred outside of the United States. The
Board further concluded that the assertion of jurisdiction in this case
was proper because it did not interfere with the laws of Japan or af-
fect the employment conditions of Japanese employees.

The stipulated facts showed that, in response to an ILA request, the
Japanese unions widely disseminated communications to stevedoring
companies, citrus importers, and shipping companies, asking that they
ensure that citrus fruit was loaded in Florida by stevedoring compa-
nies that hired union-represented employees. These communications
also warned that Japanese dockworkers would not unload fruit loaded
in the United States by nonunion labor. The Japanese unions’ threat
in support of the ILA caused all the citrus shipments from Florida
to Japan during the 1990-1991 export season to be shipped through
the port of Tampa where they were loaded by stevedores represented
by the ILA.

The Board observed that if the threats at issue had been made, at
the ILA’s request, by a U.S. union in the United States, the respond-
ent would have been found to have authorized and ratified the threats
because it informed the unions of its dispute with nonunion stevedor-
ing companies, requested assistance from the unions in preventing the
use of nonunion stevedores, and did nothing to disavow or halt the
unions’ threats. The Board concluded that the same result should
apply in this case wherein the threats were made by a foreign entity
in a foreign country. The Board held that the fact that the Japanese
unions were foreign entities was irrelevant to the issue of agency. The
Board found that ‘‘if a union (or an employer) acts through the in-
strumentality of another entity, it makes no difference whether that
other entity is domestic or foreign. The essential point is that the

8313 NLRB 412 (Chairman Stephens and Member Raudabaugh; Member Devaney concurring 1n the re-
sult).
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union is acting through the instrumentality of another entity.’’ The
Board further held that the trade links between the ILA and the Japa-
nese unions, as well as the immediate contact through telecommuni-
cations of all entities involved in the Florida-Japan citrus trade, war-
ranted a finding of ILA responsibility for the conduct of the Japanese
unions notwithstanding that the conduct occurred in a foreign country.
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D. Financial Statement

The obligations and expenditures of the National Labor Relations
Board for the fiscal year ended September 30, 1994, are as follows

in thousands of dollars:

Personnel cOmMPENSation .........ccocoeemrensisercsccsessianas
Personnel benefits .........ociiserensensississsisisassisessessscsaes
Travel and transportation of persons .......c.usessins
Transportation of things ......c.cccniiccenenes
Rent, communications, and utilities ..........ccceeererrnees
Printing and reproduction ........c.ciemceiccnienenin.
Other SEIVICES .icvivmnersrsrisircsssnsnssisississsaisisessssssossesasses
Supplies and materials .....c.cc.coocvirnnssccinisisnssisnisenennns
| 21010 310) 1113 2 |
Insurance claims and indemnities .........occeeirenieneninens

Total obligations and expenditures® ...............

9 Includes $31,565 for reimbursables from the administrative law judge program,

$113,664
19,851
3,234

92
23,760
256
5,596
1,296
3,112

93

$170,954



I
Board Procedure

The filing of a charge activates the Board’s processes. The charge
enables the General Counsel, after due investigation, to issue a com-
plaint. Section 10(b) of the Act provides, however, ‘‘[tlhat no com-
plaint shall issue based on any unfair labor practice occurring more
than six months prior to the filing of the charge.”’

A. Submission of Documents Qut of Time

In Bartlett Nuclear,! the Board found that a family medical emer-
gency did not justify the late filing of the respondent’s counsel’s
reply brief, as the emergency did not occur until 6 days after the date
on which the brief was due.

On February 18, 1993, on receipt of the respondent’s motion for
leave to file a reply brief, the Executive Secretary’s office advised the
respondent’s counsel that Section 102.46 of the Board’s Rules and
Regulations automatically provided for the filing of reply briefs and
that the deadline for filing in this case had been January 22, 1993.
Respondent’s counsel was further advised that she had the right to
seek relief under the excusable neglect provisions of Section
102.111(c) of the Board’s Rules.

The respondent’s counsel filed a revised motion for leave to file
a reply brief and an affidavit. The respondent’s counsel stated, in her
affidavit, that she had originally consulted an outdated copy of the
Board’s Rules which required a motion for leave to file a reply brief
but did not set forth a specific time limit for filing the motion. She
had intended to file such a motion and the brief within a reasonable
time, however, a family medical emergency delayed the filing.

The Board found that respondent’s counsel’s proffered reasons for
failing to file a timely reply brief do not rise to the level of excusable
neglect. Here, the family medical emergency, which would ordinarily
excuse a late filing, occurred 6 days after the date on which the brief
was due. Further, in regard to counsel’s contention that she had con-
sulted an outdated copy of the Board’s Rules, the Board noted that
the operative rule had been in effect since October 1991, and the Of-
fice of the Executive Secretary and the Regional Offices are available
for consultation regarding due dates. The Board stated that excusing

1314 NLRB 1 (Members Stephens, Browning, and Cohen).
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failure to ascertain the requirements of the applicable rules would re-
sult in the Rules becoming a nullity.

B. Attorney Discipline

In Sargent Karch,? the Board suspended a respondent employer’s
attorney for 6 months for violating an administrative law judge’s wit-
ness sequestration order. The attorney had given one of the respond-
ent employer’s prospective witnesses a copy of the transcript of the
testimony previously given by one of the General Counsel’s wit-
nesses. The Board found that the judge’s blanket sequestration order
was sufficiently broad to prohibit such conduct, and that the attorney
understood this when he gave the transcript to the witness.

As for the appropriate discipline, the Board found that suspension
of the attorney was warranted given that the Board had formally ad-
monished the attorney in a prior case for a similar sequestration viola-
tion and the absence of any mitigating circumstances. Under all the
circumstances, however, the Board found that a 6-month suspension,
rather than 1-year suspension sought by the General Counsel, was ap-
propriate.

C. Production of Affidavits

In Caterpillar, Inc.> on appeal from the General Counsel, the
Board reversed the administrative law judge’s rulings with respect to
the production of affidavits under the Jencks Act, 18 U.S.C. §3500
and Section 102.118(b)(1) and (2) of the Board’s Rules and Regula-
tions. The judge held that all affidavits of a testifying witness are
available because the underlying rationale of Jencks “‘is to allow the
defendant to have access to any information that the government has
which is exculpatory or which affects the credibility of the witness.’’
In reversing the judge, the Board held that he had interpreted and ap-
plied the Jencks rule in an overly broad fashion, ignored the Board’s
direction that a judge should excise portions of a statement which do
not relate to matters about which the witness has testified or to mat-
ters raised by the pleadings, and erred by compelling production of
materials and memoranda in the absence of evidence that the witness
had adopted such.

2314 NLRB 482 (Chairman Gould and Members Stephens, Devaney, and Browning; Member Cohen con-
curring).
3313 NLRB 626 (Deputy Executive Secretary Joseph E. Moore, by direction of the Board).




I
Representation Proceedings

The Act requires that an employer bargain with the representative
designated by a majority of its employees in a unit appropriate for
collective bargaining. But it does not require that the representative
be designated by any particular procedure as long as the representa-
tive is clearly the choice of a majority of the employees.- As one
method for employees to select a majority representative, the Act au-
thorizes the Board to conduct representation elections. The Board
may conduct such an election after a petition has been filed by or
on behalf of a group of employees or by an employer confronted with
a claim for recognition from an individual or a labor organization.

Incident to its authority to conduct elections, the Board has the
power to determine the unit of employees appropriate for collective
bargaining and to formally certify a collective-bargaining representa-
tive on the basis of the results of the election. Once certified by the
Board, the bargaining agent is the exclusive representative of all em-
ployees in the appropriate unit for collective bargaining with respect
to rates of pay, wages, hours of employment, and other conditions of
employment.

The Act also empowers the Board to conduct elections to decertify
incumbent bargaining agents that have been previously certified or
that are being currently recognized by the employer. Decertification
petitions may be filed by employees, by individuals other than man-
agement representatives, or by labor organizations acting on behalf of
employees. '

This chapter concerns some of the Board’s decisions during the
past fiscal year in which the general rules governing the determina-
tion of bargaining representative were adapted to novel situations or
reexamined in the light of changed circumstances.

A. Preelection Hearing

In Bennett Industries,! a party who refuses to take a position at a
hearing on individuals’ supervisory status and their inclusion or ex-
clusion from the unit is precluded from introducing evidence at the
hearing on the issue.

The petitioner sought to form a production and maintenance unit
to include inspection and quality control employees and leadpersons.

313 NLRB 1363 (Chairman Gould and Members Stephens, Devaney, Browning, and Cohen). Member
Cohen confines his decision to the facts in this case.
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The employer raised issues regarding the potential supervisory status
of leadpersons and quality control inspectors, and whether its quality
control employees shared a community of interest with employees
undisputedly included in the petitioned-for unit. Although the em-
ployer refused to take positions on these issues, it sought to introduce
evidence regarding them. The hearing officer refused to permit intro-
duction of evidence by the employer on these issues. The Regional
Director agreed.

The Board’s duty to ensure due process for the parties in the con-
duct of Board proceedings requires that the Board provide parties
with the opportunity to present evidence and advance arguments con-
cerning relevant issues. However, the Board also has an affirmative
duty to protect the integrity of the Board’s processes against unwar-
ranted burdening of the record and unnecessary delay. Under Section
101.20(c) of the NLRB’s Statement of Procedure, hearings are in-
tended to afford parties ‘‘full opportunity to present their respective
positions and to produce the significant facts in support of their con-
tentions.’”’ (Emphasis added.) A party’s refusal to take a position at
a hearing while attempting to introduce evidence may in some cir-
cumstance signify a lack of good faith. In order to effectuate the pur-
poses of the Act through expeditiously providing for a representation
election, the Board seeks to narrow the issues and limit its investiga-
tion to areas in dispute.

In cases involving supervisory status, the burden of proving that an
individual is a statutory supervisor rests on the party alleging that the
supervisory status exists. Here, the employer refused to take a posi-
tion on the supervisory issue both at the hearing and' its posthearing
brief, while the petitioner took the position that the leadpersons and
inspectors were not supervisors. Thus, not only was there no dispute
regarding the employees’ supervisory status, there was also no con-
tention by any party that the employees were in fact supervisors. Be-
cause no party alleged supervisory status, there was no basis for mak-
ing a determination that the individuals in question were supervisors
and no need to obtain record evidence on the issue. The Board noted
that even on review, the employer still took no position on the merits
although the employer obviously knew the duties and authority of in-
dividuals in the classifications, and whether it viewed the positions
as supervisory.

The Board rejected the Regional Director’s statement that if the
employer decided prior to the election to take the position that the
employees were statutory supervisors, its observers could challenge
their ballots during the election. ‘‘The proper place for this issue to
be litigated is at the hearing; to permit a party to take no position
at the hearing when the subject is raised, leading to an uncontested
nonsupervisory finding by the Regional Director, and then to permit
the same party to litigate—or, in effect, relmgate——the same question
in a challenged ballot proceeding would be an unwise administrative
practice because it would amount to condoning duplicative proce-
dures, unjustified delays, and unnecessary expenses for all parties, in-
cluding the Board.
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B. Appropriate Unit Issues

In Lundy Packing Co.,? the Board reversed the Regional Director’s
supplemental decision on challenged ballots and objections to election
and order, and found that the industrial engineers, quality
assurance/lab technicians, temporary management trainees I, lab tech-
nicians, and management trainees are not required to be included in
the petitioned-for unit of production and maintenance employees over
the objections of the petitioning union.

The employer processes and sells pork and pork products at its
Clinton, North Carolina facility. The union sought to represent a unit
of all production and maintenance employees, excluding quality
assurance/lab technicians, temporary management trainees I, lab tech-
‘nicians, and management trainees (collectively referred to as techni-
cians) and industrial engineers. Quality assurance employees spend
approximately 80 percent of their time on the production floor taking
samples, testing the housekeeping and the cleanliness of the facility,
performing inspections, and obtaining weights and temperatures. The
remaining 20 percent of their time is spent recording the results of
their inspections in their office. Lab technicians spend approximately
85 percent of their time in the laboratory doing tests and the remain-
der working around the production areas gathering samples.

The industrial engineers and industrial engineer trainees do time-
studies, observing production employees and recording the time spent
to perform production functions, and make calculations to obtain
standards for classifications and products. Industrial engineers spend
half of their time in and around the production area speaking with
production employees and gathering data, and the other half of their
time in their office located away from the production floor. There is
no interchange between them and production employees, but they
had, on occasion, been temporarily assigned to perform production
tasks. Of the three industrial engineers, two had transferred from pro-
duction and maintenance positions.

Noting that the petitioned-for unit need only be an appropriate unit
for purposes of collective bargaining, not the most appropriate unit,
and that in representation proceedings, the unit sought by the peti-
tioner is always a relevant consideration, the Board concluded that the
technicians and the industrial engineers did not share such an over-
whelming community of interest with the petitioned-for production
and maintenance employees as to mandate their inclusion in the unit
over the joint petitioners’ objections. The disputed employees had
separate supervision, were paid differently, and did not interchange
with production and maintenance employees. Further, the Board
found that although the disputed employees did perform some of the
same functions as ‘performed by the petitioned-for employees, the ma-
jority of their functions, albeit related to the production process, were
generally different from those performed by production and mainte-
nance employees. Moreover, although there was some contact be-

2314 NLRB 1042 (Chairman Gould and Member Devaney; Member Stephens dissenting).
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tween the industrial engineers, technicians, and production and main-
tenance employees, the Board found that such contact was not so sub-
stantial and regular as to compel their inclusion in the unit. Finally,
no labor organization sought to represent a broader unit including the
disputed employees.

In concluding that the petitioned-for production and maintenance
unit need not include the industrial engineers and technicians, the
Board relied on its decision in Penn Color,® in which the Board
found appropriate the petitioned-for production and maintenance em-
ployees, excluding quality control and development technicians.

C. Showing of Interest

In Excel Corp.,* on motions for reconsideration, the Board, over-
ruling its prior decision,> affirmed the Regional Director’s dismissal
of the decertification petition, finding that the petitioners were not en-
titled to submit additional signatures outside the window period.

The employer and the union were parties to a collective-bargaining
agreement which was to expire on April 25, 1993. The window pe-
riod during which other parties could file petitions expired on Feb-
ruary 24, 1993, Petitioners timely filed their decertification petition 13
days before the close of the window period, supported by a large
number of signatures ultimately determined to be valid. On March 17,
1993, the Regional Director, relying on section 11024.1 of the
Board’s Casehandling Manual, advised the petitioners that the petition
was being dismissed because they had failed to submit a sufficient
showing of interest to support the petition. That section provides -that
a petitioner must supply evidence within 48 hours of filing a petition
and in no event later than the last day on which the petition could
be filed. It further provides that the Regional Director at his discre-
tion may give reasonable time to cure a defect in the showing of in-
terest, but in no event later than the last day on which the petition
could be filed.

In its Ruling on Administrative Action and Order Remanding, the
Board initially held that strict application of section 11024.1 was un-
duly harsh. The Board found that the late filing of additional signa-
tures was a result of a set of unusual circumstances not attributable
to the petitioners, who had acted with diligence. Because of the un-
usually large number of employees in the unit, the apparent high turn-
over of employees, and delays in transmission of documents between
the Regional Office and the employer, the Regional Office was un-
able to verify the number of employees in the unit and the number
of valid signatures submitted until after the window period had
closed. The Board found that the purposes and provisions of the Act
would best be effectuated by allowing the petitioners a reasonable ad-
ditional period of time to provide the requisite showing of interest,
a period to be determined by the Regional Director.

3249 NLRB 1117 (1980)
4313 NLRB 588 (Members Devaney and Raudabaugh; Chairman Stephens dissenting).
5311 NLRB 710 (1993).
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On the motions for reconsideration, the Board, on further reflec-
tion, concluded that ‘‘the prior decision permitting comnsideration of
signatures submitted by the decertification Petitioners after the expira-
tion of the window period does not adequately protect the established
bargaining relationship between the Employer and the Union and
marks an ill-advised departure from both Board precedent and the
Board’s published Rules.’’

The Board noted that in addition to the Board’s Casehandling Man-
ual, Section 101.17 of the Board’s Rules and Regulations provides
that a showing of interest must be submitted within 48 hours of the
filing of the petition, but in no event later than the last day on which
the petition might timely be filed. The Board stated that it has con-
sistently required petitioners to submit signatures prior to the com-
mencement of the insulated period of an existing contract, or, when
the contract has expired and negotiations are ongoing, prior to the
execution of a new agreement. The petitioner bears the burden of es-
tablishing an adequate showing of interest. ‘‘The strict application of
the Board’s Rule establishes a reasonable and predictable test and dis-
courages unsupported petitions which might cause disruptions in the
existing collective-bargaining relationship, thus furthering the general
policy of the Board’s contract bar rules.’’

The Board relied on Mallinckrodt Chemical Workers,® wherein the
Board had found a petitioner’s showing of interest untimely when it
was submitted 2 days after the execution of the new agreement. The
Board there noted that the petitioner, faced with the long bargaining
history between the employer and the intervenor union and their per--
sistent efforts to reach agreement, had adequate knowledge of the risk
involved in any dilatory action and should not be relieved from com-
pliance with the Board’s Rules.

The Board found that the exception to the Rules set forth in Rap-
pahannock Sportswear Co.” was not applicable here. In Rappahan--
nock there was no existing collective-bargaining relationship and no
corresponding interest in stabilizing an enduring relationship. Further,
the employer had hastily signed the contract with one of two unions
it knew were simultaneously engaged in organizing. Here, there is an
existing contract, and, unlike Rappahannock, the additional cards
were obtained, as well as submitted, following the deadline. The em-
ployer and the union have executed a successor agreement, which has
been ratified. Permitting a decertification election based on untimely
collected and submitted signatures ‘‘would unjustifiably place at risk
the collective-bargaining agreement and the bargaining relationship
between the Employer and the Union.’’ The Board concluded that the
Regional Director was correct in dismissing the petition and adopted
his position.®

6200 NLRB 1 (1972).

7163 NLRB 703 (1967). ’

8The Board noted that even if the late submitted signatures were counted, it appeared that the petitioners
still had not presented an adequate showing of interest.



34 Fifty-Ninth Annual Report of the National Labor Relations Board

In Pike Co.? the Board found that in construction industry elec-.
tions, the numerical sufficiency of a petitioner’s showing of interest
will be measured against the number of current unit employees em-
ployed at the time the petition is filed rather than against the number
of employees eligible under the construction industry eligibility for-
mula in Steiny & Co.,'° reaffirming Daniel Construction Co.!! The
Board granted the employer’s request for review of the Regional Di-
rector’s decision measuring the showing of interest against the num-
ber of unit employees employed at the time the petition was filed.

In affirming the ‘Regional Director, the Board noted that to deter-
mine the showing of interest based on the number of employees eligi-
ble under the formula, as argued by the employer, would place an
undue burden on the parties and on the Board. In an industry charac-
terized by an intermittent and fluctuating work force often involving
several employers, the burden of checking the showing of interest
might prove to be more time-consuming and costly than simply run-
ning the election. The limited purpose of the showing of interest,
which is to save the time and needless expense of running an elec-
tion, could be undermined. To broaden the showing-of-interest re-
quirement in this industry may ultimately frustrate the purposes of the
Act by severely restricting these employees in the exercise of their
rights under Section 7 of the Act. The Board also pointed out that
valid cards will be acceptable only from those currently employed
since it is that work force which is the group against which the nu-
merical sufficiency will be judged.

D. Mail Ballot Elections

In Shepard Convention Services,? the Board overruled a Regional
Director’s decision to conduct an election manually on the employer’s
premises and directed the Regional Director to conduct the election,
at least in part, by mail ballot. The Board found that the Regional
Director abused his discretion by denying the request for a mail ballot
election with regard to ‘‘on-call’’ employees. The Board noted that
the on-call employees ‘‘may have other employment which may re-
strict their ability to reach the polls.”” In his dissent, Member Ste-
phens argued that the Regional Director’s decision to conduct a mail
ballot election was consistent with section 11336 of the NLRB'’s
Casehandling Manual and, accordingly, there was sufficient basis to
find that the Regional Director abused his discretion by not conduct-
ing the election by mail ballot.

9314 NLRB 691 (Chairman Gould and Members Stephens and Browning).

10308 NLRB 1323 (1992).

11133 NLRB 264 (1961), as modified 167 NLRB 1078 (1967).

12314 NLRB 689 (Chairman Gould and Member Devaney; Member Stephens dissenting).



Representation Proceedings 35

E. Challenge Procedure

In Solvent Services,'® the Board adopted a Regional Director’s de-
termination that a Board agent did not compromise an election by
failing to challenge a voter, despite an annotation on the Excelsior list
that the voter had been permanently laid off prior to the election.

In Solvent Services, the Board agent informed the parties’ observ-
ers, prior to the tally of mail ballots, to check names off the Excelsior
list as they were shown the corresponding mail ballot. When the
Board agent displayed the ballot of a voter for whom the employer
had noted *‘permanent layoff’’ on the eligibility list, no challenge was
made, and the ballot was tallied. After the election, the employer filed
objections alleging that the laid-off voter was ineligible, and that the
Board agent improperly failed to challenge him.

The Board agreed with the Regional Director that the employer’s
objections lacked merit. Citing well-settled law, the Board held that
*“[the] parties to an election bear the primary responsibility for chal-
lenging voter eligibility,’’!4 and a Board agent is not obligated to
challenge a voter merely because there is an eligibility dispute. See
also Fern Laboratories.'> The Board further determined that post-
election eligibility challenges, like the employer’s, are barred except
when the Board agent or a party benefiting from the bar ‘‘knew of
the voter’s ineligibility and suppressed the facts.’’'® Because the
Board agent did not have actual knowledge of the contested voter’s
eligibility, the A. J. Tower exception was found inapplicable. In
reaching this result, the Board particularly relied on the fact that al-
though the employer placed the annotation on the Excelsior list, its
observer—who participated in the layoff decision—did not challenge
the voter; further, at the time of the tally there was a pending unfair
labor practice charge alleging that the layoff was unlawful. In these
circumstances, the Board concluded that, at most, the Board agent
knew that the voter’s eligibility was in dispute.

The Board also rejected the employer’s argument that the Board
agent was obligated to challenge the voter under section 11338 of the
Board’s Casehandling Manual which specifies, among other things,
that ‘‘the agent must challenge a voter if he/she knows or has reason
to believe that the voter is ineligible to vote.”” The Board held that
casehandling provisions merely provide operational guidance in rep-
resentation proceedings and do not supersede decisional law.

13313 NLRB 645 (Chairman Stephens and Members Devaney and Truesdale).

141d. at 646, citing Balfre Gear & Mfg. Co., 115 NLRB 19, 22 (1956); Galli Produce Co., 269 NLRB
478 (1984).

15232 NLRB 379 (1977).

16313 NLRB at 646; NLRB v A. J. Tower, 329 U.S. 324, 333 (1946).
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F. Election Objections

In Comet Electric,'” the Board majority found that an employer
interfered with the employees’ free choice in an election by requiring
their attendance at a ‘‘captive audience’’ speech after their normal
quitting time, without providing them full compensation for the time
spent at the meeting and without distributing the employees’ pay-
checks until the meeting concluded.

One week before the election, the employer told its employees to
report back to the shop at 3 p.m. for a meeting. The employees’ regu-
lar quitting time is 4 p.m. At the meeting, which lasted from 3 to
5:30 p.m., the employer’s owners made an antiunion speech to the
assembled employees. Although the employees normally would have
received their paychecks at 4 p.m. that day, they were not paid until
the meeting concluded. Following the meeting, the employees were
not fully compensated for the time spent at the meeting.

The Board found that employee attendance at the meeling was
mandatory and that employees were compelled to remain for its entire
duration as a condition of receiving their paychecks. No employee
was compensated for the 1-1/2 hours spent at the meeting beyond the
normal 4 p.m. quitting time. In these circumstances, the Board found
that ‘‘employees would reasonably perceive that the Union’s cam-
paign had caused them to suffer an economic detriment.”’ The Board
concluded that because of the captive audience speech, employees
were required to give uncompensated time to the employer, and were
effectively punished for seeking union representation. Accordingly,
the Board sustained the petitioner’s objection and set aside the elec-

tion.

"~ Member Stephens, dissenting, would have found that the record
was too ambiguous to support the finding that the employees were
‘“‘compelled’’ to attend the entire meeting. He noted that it is not un-
lawful for an employer to subject its employees during working time
to antiunion remarks. Member Stephens also noted that no employee
left the meeting before it ended, the employer did not prevent any
employee from leaving after 4 p.m., and there was no evidence that
the owners would have withheld checks from anyone who had at-
tempted to depart after 4 p.m.

In Heartland of Martinsburg,'® the Board reversed the Regional
Director and found that the evidence submitted by the employer in
support of its objections to the representation election was sufficient,
albeit, unaccompanied by signed witness statements or affidavits.

Prior to the election, the Regional Office mailed the employer a
form entitled ‘‘Notice of Procedures to be Followed when Filing Ob-
jections to an Election with Region 5 and/or After Election(s) in
fw]hich there are Determinative Challenged Ballots.”” The notice stat-
ed, in relevant part, that evidence submitted in support of objections

17314 NLRB 1215 (Chairman Gould and Members Devaney, Browning, and Cohen, Member Stephens dis-
senting).
18313 NLRB 655 (Chairman Stephens and Members Devaney and Truesdale).
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should be a “‘list of all witnesses whose testimony is relied on to sup-
port the objections, together with the written statements or affidavits
incorporating the witnesses’ testimony and signed by the witness.”’
(Emphasis in the original.) The employer denied receiving this docu-
ment.

On July 9, 1993, the employer filed timely objections to the elec-
tion, asserting that the election should be set aside because of alleged
threats of violence by union agents and alleged prounion activity by
supervisors. On July 19, the employer filed a 13-page evidentiary
statement, with attachments, in support of its objections. While the
employer’s statement provided specific descriptions of allegedly ob-
jectionable activity, lists of witnesses who could provide testimony
about this activity, and legal arguments, it did not include signed wit-
ness statements or affidavits. The Regional Director did not consider
the employer’s evidentiary statement and found that the absence of
such witness statements and affidavits made the employer’s submis-
sion inadequate.

The Board found that the Board’s Rules and Regulations do not
define the nature of evidence that the objecting party must submit in
order to initiate a Regional Director’s investigation and that contrary
to the Regional Director and Region 5’s procedure notice, the Board
does not require that such evidence include signed witness statements
or affidavits (thereby making immaterial whether the employer re-
ceived the preelection notice of Region 5 procedures). The Board, re-
lied on Holladay Corp.,'° a case also involving Region 5. Here, the
Board recognized the practical difficulties which may confront an ob-
jecting party in securing the voluntary cooperation of employee wit-
nesses, and held that when the objecting party has provided details
of the alleged objectionable conduct and identified witnesses who al-
legedly could provide supporting evidence, the Regional Director
could not overrule objections solely on the basis that the objecting
party had not provided witnesses or their affidavits.

In Embassy Suites Hotel,?° the Board affirmed the Regional Direc-
tor and found that the use of a discharged employee as the petition-
er’s election observer was not grounds for setting aside the election.

The employer’s objection challenged the petitioner’s use of a dis-
charged employee as an election observer. The employee’s name had
appeared on the Excelsior list submitted to the Region, but the em-
ployer discharged him prior to the election. The Regional Director
found that the union’s designation and use of a nonemployee as its
election observer was not objectionable conduct and further found
that the employer failed to produce evidence that the employee’s
presence at the election had a coercive effect on any employee.

The employer sought support for its objection, in part, on section
11310 of the Board’s Casehandling Manual for representation pro-
ceedings. Section 11310 states that ‘‘[o]bservers must be non-
supervisory employees of the employer, unless a written agreement

19266 NLRB 621 (1983).
20313 NLRB 302 (Chairman Stephens and Members Devaney and Raudabaugh).
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by the parties provides otherwise’’ and ‘‘the use of an ineligible ob-
server may result in the election being set aside.’”” The employer also
relied on the Board’s decision in Kellwood Co.?! Here, the Board
held that discharged employees could be considered employees of the
employer for purposes of serving as election observers pending the
resolution of unfair labor practices against the employer. The em-
ployer argued that the obverse proposition was also true, namely, that
a discharged employee could not serve as an election observer if there
were no charges concerning him.

The Board stated that the provisions of the Board’s Casehandling
Manual were guidelines and not binding rules; that in any event, the
concern that underlies section 11310 is aimed primarily at preventing
intimidation that might take place should the employer choose to have
supervisory employees present and it would be unreasonable to as-
sume that use of a former employee for any party to an election
would intimidate voters. Thus, absent misconduct, use of this em-
ployee as an election observer would not be objectionable. The Board
dismissed the employer’s additional argument, concluding that it did
not necessarily follow that a former employee is ineligible to serve
simply because the discharge is undisputed at the time of the election.
Member Raudabaugh asserted that there were circumstances under
which he would bar nonemployees who were union officials from
serving as observers, but that there was no evidence in this case that
the discharged employee was a 2petitioner official,

In Terrace Gardens Plaza,>? the Board sustained the employer’s
objection and set aside a mail ballot election because the employer
did not timely receive and post the notices of election.

The Regional Director had determined to conduct a mail ballot
election after the employer allegedly failed to cooperate in furnishing
information necessary to arrange a manual election. The employer re-
ceived the notice of election the same day as the ballots were mailed
and immediately protested conducting the election without the re-
quired 3-day posting pursuant to Section 103.20 of the Board’s Rules.
The majority of Chairman Stephens and Member Raudabaugh found
that pursuant to Section 103.20, the employer was required to post
the notice in a mail ballot election for 3 working days prior to elec-
tion, i.e., 3 days from the day the ballots were deposited in the mail,
and that the employer’s failure to do so required overturning the elec-
tion. The Board found that the Rule’s provisions are mandatory in na-
ture, do not provide for an alternative means of compliance, and do
not allow for any analysis as to the actual impact of noncompliance
on a particular election. The Board noted that a case-by-case analysis
would require the Board to engage in precisely the type of inquiry
Section 103.20 was designed to obviate—unnecessary and time-con-
suming litigation.

In dissent, Member Devaney would have found that the failure to
post the notice for 3 days is not per se grounds for setting aside an

21299 NLRB 1026, 1029 (1990).
22313 NLRB 571 (Chairman Stephens and Member Raudabaugh; Member Devaney dissenting).
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election, noting that at the time the Rule was promulgated, the Board
acknowledged in its explanatory statement that some issues would re-
quire case-by-case determinations. He would have found under the
circumstances of the case, ‘‘including the [e]Jmployer’s failure to co-
operate in arranging the election, its failure to object concerning the
notice-posting issue in a timely manner, and the absence of any indi-
cation that the election’ was affected in any way by the late posting,”’
that the election should not be set aside.

G. Qualification of Bargaining Representative

In Dynair Services,?® the Board denied the employer’s appeal that
the stipulated election agreement be vacated and the petition be dis-
missed because the petitioner was seeking to represent a unit of
nonguards notwithstanding the fact that the petitioner also represented
alleged guards at the same facility. The Board found the employer’s
request for review lacked merit, finding that ‘‘the Board has long
held that ‘the Act does not prohibit the Board from certifying a labor
organization which itself represents guards as the representative of
employees other than guards,’’’ citing Pinkerton’s National Detective
Agency.?* Moreover, the Board found that the employees alleged to
be guards were apparently public employees and therefore ‘‘are not
statutory guards and Section 9(b)(3) has no application . . . .”’ Fi-
nally, the Board found that the employer had entered into a stipulated
election agreement and that pursuant to Sunnyvale Medical Clinic,?>
the employer had made insufficient argument to justify withdrawal
from stipulation.

H. Unit Clarification

In Edison Sault Electric Co.,? the Board dismissed an employer’s
unit clarification petition as untimely because the employer failed to
reserve its position, that foremen special were supervisors who should
be excluded from the unit, prior to the conclusion of bargaining.

At the expiration of the parties’ most recent collective-bargaining
agreement in October 1992, the parties began to bargain over a new
contract. In November 1992, the new contract was ratified by union
members. In January 1993, the employer sent a letter to the union,
claiming there was a disagreement over the inclusion of foremen spe-
cial in the new contract. The employer thereafter filed a petition with
the Board to clarify the bargaining unit.

The Board concluded that the employer’s petition was untimely.
The Board noted its well-established rule that a unit clarification peti-
tion filed during the term of a contract specifically dealing with a dis-
puted classification will be dismissed if the party filing the petition

#3314 NLRB 161 (Members Stephens, Devaney, and Browning).

2490 NLRB 532, 533 (1950), and E. R. Squibb & Sons, 77 NLRB 84 (1948).
25241 NLRB 1156, 1157 (1979).

26313 NLRB 753 (Chairman Stephens and Members Devaney and Truesdale).
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did not reserve its right to file during the course of bargaining.?” It
was undisputed that neither party raised the placement of the foremen
special during contract negotiations. The Board then decided that it
was appropriate to extend the Wallace-Murray rationale to cases in
which a party files a unit clarification petition prior to signing a con-
tract, but after negotiations have ended and a contract has been agreed
to. ‘

The Board noted that its result was grounded on the rationale that
when parties have reached a contract, it would be disruptive for the
~ Board to change the contract midterm. Here, the Board observed, the

same principles were involved. To allow the employer to file and
have processed a unit clarification petition after negotiations had been
concluded would not, the Board concluded, be any less disruptive to
the bargaining relationship than it would be if the petition were filed
after the contract was signed by the parties.

Finally, the Board noted that the petition would be untimely with-
out regard to the actual status of the foremen special. The Board’s
Wallace-Murray rule applies when alleged supervisors are involved.
The Board observed that the ‘‘stability rationale for extension of Wal-
lace-Murray to cases of agreed-on, but not yet signed, contracts ap-
plies as logically to cases in which a party is attempting a
postagreement exclusion of classifications on grounds of supervisory
status as to those in which it is attempting exclusion on other
grounds.’’

27 Wallace-Murray Corp., 192 NLRB 1090 (1971).
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Unfair Labor Practices

The Board is empowered under Section 10(c) of the Act to prevent
any person from engaging in any unfair labor practice (listed in Sec.
8) affecting commerce. In general, Section 8 prohibits an employer
or a union or their agents from engaging in certain specified types
of activity that Congress has designated as unfair labor practices. The
Board, however, may not act to prevent or remedy such activities
until an unfair labor practice charge has been filed with it. Such
charges may be filed by an employer, an employee, a labor organiza-
tion, or any other person irrespective of any interest he or she might
have in the matter. They are filed with the Regional Office of the
Board in the area where the alleged unfair labor practice occurred.

This chapter deals with decisions of the Board during fiscal 1994
that involved novel questions or set precedents that may be of sub-
stantial importance in the future administration of the Act.

A. Employer Discrimination Against Employees

In F. L. Thorpe & Co.,! the Board found that an economic strike
had been converted to an unfair labor practice strike by the employ-
er’s many unfair labor practices and that there had been no reconver-
sion prior to the union’s unconditional offer to return to work.

The union called a strike after 9 months of fruitless bargaining for
a first contract following certification. The employer immediately an-
nounced that it would hire permanent replacements. In addition, su-
pervisors unlawfully told striking employees that they had to resign
from the union in order to return to work and that their anniversary
dates would be set back for every week they remained on strike, and
one of the employer’s top managers repeatedly told picketing strikers
that they did not have jobs anymore, that a particular striker was a
‘‘jobless wonder,”” and that the strikers should go find a job and get
a life.

The Board found that these unfair labor practices converted the
strike into an unfair labor practice strike based on both subjective and
objective factors indicating that the unfair labor practices were a fac-
tor that caused a prolongation of the work stoppage. Thus, the Board
found that the unfair labor practices by their nature had a reasonable
tendency to prolong the strike. The Board also found sufficient evi-

1315 NLRB 147 (Members Stephens, Devaney, and Cohen).
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dence to indicate that the strikers’ subjective motivations changed as
a result of the strike. The strikers’ testimony showed that employees
were angered and frustrated by the unfair labor practices, which were
frequently discussed at union meetings, so much so that they would
not have cared if the employer ‘‘went under’’ and wanted to go back
as a group, displacing the replacements hired by the employer.

In discussing the evidence of strikers’ subjective motivations for
continuing the strike, the Board stated that it was not necessary that
employees discussed the unfair labor practices among each other as
reasons for continuing the strike, and that it was troubled by the
judge’s evidentiary rulings limiting the General Counsel to presenting
evidence of this type. Instead, the Board observed that it is not nec-
essary that employees have perceived or expressed the view that the
employer’s action was unlawful, and that evidence that the employ-
er's actions angered and frustrated strikers ‘‘is precisely one of the
elements the Board has focused on in finding a conversion.”” A panel
majority stated, however, that it would not admit testimony of ‘an em-
ployee’s subJectlve reasons for striking, as expressed for the first time
at the hearing in the unfair labor practice case.?

Finally, the Board concluded that the strike had not been recon-
verted by the employer’s several letters during the course of the work
stoppage purporting to disavow certain of the unfair labor practices.
Noting that an ‘‘unequivocal’’ repudiation of the unfair labor prac-
tices is required before a reconversion will be found, the Board deter-
mined that none of the employer’s letters to employees satisfied this
requirement prior to the final letter sent by the employer 3 days prior
to the union’s unconditional offer to return to work. A panel majority
found that, even assuming that letter had reconverted the strike, no
permanent replacements were shown to have been hired in the interim
period between the union’s receipt of the letter and the offer to return
and, because all replacements were hired at a time when the strike
was an unfair labor practice strike, the respondent’s refusal to rein-
state the strikers was unlawful.3

B. Union Coercion of Employer

Section 8(b)(1)(B) of the Act makes it an unfair labor practice for
a union to coerce or restrain an employer in the selection of its rep-
resentative for the purposes of collective bargaining or the adjustment
of grievances.

In Sheet Metal Workers Local 162 (Dwight Lang’s Enterprises), 4
a majority of the Board found that a union that had an 8(f) relation-
ship with an employer did not violate Section 8(b)(1)(B) by (1) uni-

2Member Devaney found it unnecessary to pass on the admissibility of after-the-fact characterizations, as
it was not necessary to pass on any testimony of this character in deciding the case.

3 Member Devaney found it unnecessary to rely on the dates on which permanent replacements were hired
as, in light of the short delay between the date of the employer’s letter and the union’s offer to retumn, he
would find that the strike remained an unfair labor practice strike when the union offered to return the strikers
to work.

4314 NLRB 923 (Chairman Gould and Members Devaney and Browning; Members Stephens and Cohen
dissenting in part).
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laterally submitting unresolved bargaining issues to the contractual in-
terest arbitration process after the employer has timely withdrawn
from multiemployer bargaining and notified the union that it has no
obligation to bargain for a new contract, or (2) filing an action in
Federal court to confirm the resulting arbitration award.

The union and Dwight Lang’s had an 8(f) bargaining relationship
and were parties to a multiemployer collective-bargaining agreement.
The contract contained an interest arbitration clause which provided
that any dispute arising out of the failure of the parties to negotiate
a renewal agreement would be submitted to the bipartite National
Joint Adjustment Board (NJAB) for binding arbitration if agreement
could not otherwise be reached. The contract also provided that the
contractual expiration date would not be effective if interest arbitra-
tion proceedings had not been completed by that date.

Lang’s timely withdrew from multiemployer bargaining. Its rep-
resentatives and those of the union met once to discuss a successor
contract, but did not reach agreement. After the contractual expiration
date, Lang’s withdrew from bargaining, citing recent Board author-
ity.> The union replied that it considered Lang’s bound by the interest
arbitration provisions and, over Lang’s protest, submitted the parties’
failure to conclude a new agreement to the NJAB for resolution. The
NJAB rendered an award imposing a new contract including an inter-
est arbitration clause and a union-security clause. The award stated,
however, that it was not intended to impose a nonmandatory bargain-
ing subject on an unwilling party, and that any objected-to provision
found to be a nonmandatory subject would be deleted. When Lang’s
refused to comply with the award, the union petitioned in Federal
court for enforcement.

The Board majority found that the union had not violated Section
8(b)(1)(B) by submitting the dispute to the NJAB or by suing to en-
force the arbitral award. Applying the analytical framework estab-
lished in Collier Electric,® the majority found that the contractual in-
terest arbitration provisions could arguably be interpreted as binding
on Lang’s as a single employer even after it had withdrawn from
multiemployer bargaining, and therefore that the union had a reason-
able basis in fact and law for its actions. As in Baylor Heating,” the
majority found that even though the parties had an 8(f) relationship,
the contract language arguably bound the parties to a renewal of their
agreement and to NJAB resolution of disputes regarding renewal. Ar-
guably, then, the parties had agreed to extend their bargaining rela-
tionship past the contract’s expiration date; thus, Lang’s privilege
under Deklewa to repudiate the bargaining relationship had not been
triggered when the dispute was submitted to the NJAB. Concerning
the inclusion of an interest arbitration provision in the NJAB-imposed
contract, the majority found that the union had not insisted to impasse
on such a provision, and that, in any event, the award made clear that

SJohn Deklewa & Sons, 282 NLRB 1375 (1987), enfd. sub nom. Iron Workers Local 3 v. NLRB, 843
F.2d 770 (3d Cir. 1988), cert. denied 488 U.S. 889 (1988).

S Electrical Workers IBEW Local 113 (Collier Electric), 296 NLRB 1095 (1989).

7 Sheet Metal Workers Local 20 (Baylor Heating), 301 NLRB 258 (1991).
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no nonmandatory term such as interest arbitration would be imposed
on an objecting party.

The majority also found that, under Bill Johnson's Restaurants v.
NLRB,® the union’s court action to enforce the award had a reason-
able basis in fact and law, and thus would not be enjoined by the
Board. Finally, the majority found that, because the union had acted
lawfully in invoking interest arbitration and in seeking to enforce the
NJAB award, it did not violate Section 8(b)(1)(A) by attempting to
impose on Lang’s a contract containing a union-security clause.

In dissent, Members Stephens and Cohen would have found, for
the reasons set forth in Member Stephens’ dissent in Baylor Heating,
that the union’s submission of the dispute to interest arbitration and
its court action to enforce the NJAB award violated Section
8(b)(1)(B). They also would have found that, by attempting to impose
a contract with a union-security clause on Lang’s without its consent,
at a time when the parties did not have a 9(a) relationship, the union
violated Section 8(b)(1)(A).

C. Illegal Secondary Conduct

In Longshoremen ILA (Coastal Stevedoring),® the Board held that
the International Longshoremen’s Association (ILA) violated Section
8(b)(4)(ii)(B) through threats made in Japan by Japanese unions, act-
ing as agents of the ILA, to neutral persons such as shippers, export-
ers, and importers who were involved in the Florida-Japan citrus
trade. The Board concluded that the ILA was responsible for the con-
duct of the Japanese unions even though the unions were foreign enti-
ties and their conduct occurred outside of the United States. The
Board further concluded that the assertion of jurisdiction in this case
was proper because it did not interfere with the laws of Japan or af-
fect the employment conditions of Japanese employees.

According to the stipulation of the parties, the ILA was involved
in a primary labor dispute with two nonunion stevedoring companies
concerning their failure to hire employees represented by a union. Be-
fore the 1990-1991 citrus export season, the ILA’s representatives
visited Japan and requested assistance from various Japanese unions
in preventing Japanese importers and shipping companies from using
the nonunion stevedores. In response to the ILA’s request, the Japa-
nese unions widely disseminated communications to stevedoring com-
panies, citrus importers, and shipping companies, asking that they en-
sure that citrus fruit was loaded in Florida by stevedoring companies
that hired union-represented employees. These communications also
warned that Japanese dockworkers would not unload fruit loaded in
the United States by nonunion labor. The ILA acknowledged the ac-
tions of the Japanese unions by letter and stated, ‘‘Your continued ef-
forts on our behalf will be most appreciated.’’

8461 U.S. 731 (1983).
9313 NLRB 412 (Chairman Stephens and Member Raudabaugh; Member Devaney concurring in the re-
sult).
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The Japanese unions’ threat in support of the ILA caused all the
citrus shipments from Florida to Japan during the 1990-1991 export
season to be shipped through the port of Tampa where they were
loaded by stevedores represented by the ILA. For the same reason,
no ships were scheduled for ports where the nonunion stevedoring
companies operated during that season.

The Board observed that if the threats at issue had been made, at
the ILA’s request, by a U.S. union in the United States, the respond-
ent would have been found to have authorized and ratified the threats
because it informed the unions of its dispute with nonunion stevedor-
ing companies, requested assistance from the unions in preventing the
use of nonunion stevedores, and did nothing to disavow or halt the
unions’ threats.!® The Board concluded that the same result should
apply in this case wherein the threats were made by a foreign entity
in a foreign country.

The Board held that the fact that the Japanese unions were foreign
entities was irrelevant to the issue of agency. The Board found that
“‘if a union (or an employer) acts through the instrumentality of an-
other entity, it makes no difference whether that other entity is do-
mestic or foreign. The essential point is that the union is acting
through the instrumentality of another entity.’’ The Board further held
that the trade links between the ILA and the Japanese unions, as well
as the immediate contact through telecommunications of all entities
involved in the Florida-Japan citrus trade, warranted a finding of ILA
responsibility for the conduct of the Japanese unions notwithstanding
that the conduct occurred in a foreign country.

The Board also found that policy considerations supported the find-
ing of a violation by the ILA. The Board noted that all conduct at
issue was initiated at the request of the ILA in furtherance of its pri-
mary labor dispute with nonunion companies in Florida. ‘‘In an in-
creasingly global economy, the opportunities abound for U.S. unions
to initiate harmful secondary activities by unions representing em-
ployees of the foreign trade partner. Permitting U.S. unions to escape
responsibility purely on geographical grounds for the economic harm
they unleash subverts the purpose of the Act.”

Member Devaney, concurring, believed that in the unique cir-
cumstances of the case, the ILA was responsible for the conduct of
the Japanese unions. He noted that the ILA stipulated that it repeat-
edly invoked the aid of the Japanese unions and sought their assist-
ance in pressuring neutral persons in the Florida-Japan citrus trade.
Member Devaney believed that in the face of such a stipulation, and
in view of the flexibility which must be used in applying agency- prin-
ciples in the context of labor relations, ‘‘the General Counsel has es-
tablished a causal link between the ILA’s invocation of action and
the Japanese unions’ heeding that call to hold the ILA responsible
under the National Labor Relations Act.’’

10 pypefitters Local 280 (Aero Plumbing Co.), 184 NLRB 398 (1970).
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D. Remedial Orders

In Kaumagraph Corp.,'! the Regional Director issued a complaint
alleging that the employer violated Section 8(a)(1), (3), and (5) by
transferring unit operations from a facility in Wilmington, Delaware,
to Flint, Michigan. During the investigation of the charge, the charg-
ing party requested the General Counsel to seek a restoration and re-
instatement remedy. The Regional Office administratively investigated
the remedy question and advised the charging party that ‘‘the Wil-
mington plant had been unprofitable for several years’’ and that the
Region would not seek a restoration remedy. The Regional Director
also advised the charging party that it could seek review of the Re-
gion’s determination by filing an appeal with the General Counsel.
The charging party did not appeal the Region’s determination. Rather,
the charging party advised that it intended to raise the restoration
issue before the administrative law judge.

At the hearing, the charging party raised the remedy question with
the judge who, after hearing from the parties, ruled that he would not
permit the charging party to introduce evidence in support of restora-
tion, but would permit the charging party to argue this matter in its
brief to the judge. On appeal, the Board vacated the judge’s ruling
and directed him to permit the introduction of evidence bearing on
whether restoration and reinstatement is an appropriate remedy. In re-
versing the judge, the Board noted that Section 3(d) of the Act vests
the General Counsel with exclusive jurisdiction regarding an inves-
tigation and prosecution of unfair labor practice charges. However,
once a complaint has issued, the General Counsel’s authorization does
not extend so far as to preclude litigation over the question of wheth-
er a restoration and reinstatement remedy is appropriate.

In Fairmont Hotel,'? the issue in this proceeding involved the
charging party’s contention that the Board should review a remedy
approved by the General Counsel over the charging party’s objections
in a postcomplaint, but prehearing, unilateral settlement. The charging
party argued that the Board’s Order in Kaumagraph Corp.,!* con-
ferred absolute jurisdiction over remedies to the Board. In support of
its position, the charging party relied on the following statement in
Kaumagraph: ‘‘Once a complaint has issued, however, responsibility
for fashioning an appropriate remedy for the alleged unfair labor
practices rests with the Board.”’ After reviewing the Supreme Court’s
decision in NLRB v. Food & Commercial Workers Local 23,14 the
Board held that the General Counsel’s determination to withdraw a
complaint, pursuant to a prehearing settlement, is not a final order
subject to court review, because it was undisputed that the hearing
in Fairmont had not opened, whether to (1) proceed with the case or

11313 NLRB 624 (Deputy Executive Secretary Joseph E. Moore).

12314 NLRB 534 (Chairman Gould and Members Stephens, Devaney, Browning, and Cohen).
13313 NLRB 624.

14484 U.S. 112 (1987).
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(2) settle the case over the char§ing party’s objections falls under the
General Counsel’s jurisdiction.!

In We Can, Inc.,'6 the Board found that the employer violated Sec-
tion 8(a)(3) and (1) by reducing the size of its collection network
(CN) and discharging most of the CN employees in response to the
employees’ union organizing efforts. The Board observed that when
an employer has committed such violations, it is usually ordered to
restore the operations to their former size and to reinstate the dis-
charged employees unless it can show that those actions would be un-
duly burdensome.!” The Board found that We Can had failed to make
that showing on the basis of evidence presented at the hearing. How-
ever, the company had moved to reopen the record in order to intro-
duce evidence of events since the hearing that, it contended, would
establish that restoration and reinstatement were inappropriate. The
Board denied the motion, but provided in its Order that restoration
and reinstatement would be required unless the company could estab-
lish in compliance proceedings, on the basis of evidence that had
come to light since the hearing in the unfair labor practices case, that
those remedies would be inappropriate.!®

In issuing this provisional Order, the Board acknowledged that the
Seventh Circuit recently denied enforcement of a similar order in
NLRB v. Special Mine Services.'® However, the Board noted that in
We Can, Inc., in contrast with Special Mine Services, the Board had
fully explained why the company had failed to show that restoration
and reinstatement would be unduly burdensome. The Board next ex-
plained that, contrary to the court’s understanding, the Board was not
deferring its decision regarding the remedy; it was plainly ordering
restoration and reinstatement. But, the Board continued, because al-
most any remedial provision, though appropriate when imposed, may
later be shown to be inappropriate because of posthearing events, its
provisional Order simply afforded the employer an effective mecha-
nism for amending those remedies if it should make such a showing.

The Board also explained that, contrary to the court’s concern, en-
forcement of the Order would not unequivocally require We Can to
restore the CN network to its former scope and to reinstate all the
discharged employees, nor would it subject the company to contempt
penalties if it failed to do so. The Board stressed that contempt pro-
ceedings could be brought only if the company failed to show at
compliance proceedings that restoration and reinstatement would be
unduly burdensome, and nevertheless refused to comply with an en-
forced Board order requiring those actions. If the company did show
at compliance that restoration and reinstatement would be unduly bur-
densome, the Board observed, it would not be required to implement

15The Board also noted that to the extent there is any ambiguity, the Order in Kaumagraph is clarified
as follows: once a complaint has issued, however, and the hearing has opened, responsibility for fashioning
an appropriate remedy for the alleged unfair labor practices rests with the Board.

16315 NLRB 170 (Chairman Gould and Members Stephens and Devaney).

17See Lear Siegler, Inc., 295 NLRB 857, 861 (1989).

1814, at 861-862.

1911 F.3d 88.
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those portions of the Order and would not be in danger of contempt
proceedings if it failed to do so.

The Board noted that the approach it was taking was consistent
with its usual policy of leaving the details of the remedy to the com-
pliance process. The Board found that this approach was more effi-
cient than the fragmented procedure suggested by the company,
which would have involved remanding the case to the judge, awaiting
his supplementary findings and recommendations, issuing a supple-
mental decision and order, and only then beginning compliance pro-
ceedings.




v
Supreme Court Litigation

During fiscal year 1994, the Supreme Court decided two cases in
which the Board was a party. The Board participated as amicus curiae
in two other’cases.

A. The Board’s Discretion to Order Make-Whole Relief
Notwithstanding the Discriminatee’s False Testimony at the
Unfair Labor Practice Hearing

In ABF Freight System v. NLRB,! the Supreme Court? held that a
discriminatee’s false testimony under oath before an -administrative
law judge does not preclude the Board from granting the
discriminatee the traditional remedy of reinstatement with backpay.
The relevant facts are as follows:

Michael Manso worked for the company as a casual dockworker
from the summer of 1987 to August 1989. During that period, the
company discharged Manso three times. The first time, Manso was
1 of 12 employees discharged in June 1988 in a dispute over a con-
tractual provision relating to ‘‘preferential casual’’ dockworkers. In
April 1989, a grievance panel ordered the company to reinstate
Manso as a preferential casual; Manso also filed an unfair labor prac-
tice charge with the Board over that discharge. When Manso returned
to work, several supervisors warned him that the company was ‘‘gun-
ning’’ for him. In June 1989, Manso was fired for the second time,
ostensibly for failing to respond to a work call; a grievance panel or-
dered him reinstated. Manso’s third discharge occurred less than 2
months later. On August 11, 1989, he arrived 4 minutes late for his
shift. At that time, the company had no disciplinary policy regarding
lateness. After Manso’s August 11 tardiness, however, the company
decided to discharge preferential casuals who were late twice without
good cause. On August 17, Manso triggered the company’s first ap-
plication of the new policy when he arrived about an hour late for
his shift. Manso told the company that he had experienced car trouble
on the way to work. The company investigated his story, determined
that he was lying, and fired him under its new lateness policy.

Manso filed a second unfair labor practice charge with the Board.
At the hearing before the administrative law judge, Manso repeated

1114 S.Ct 835, affg. 982 F.2d 441 (10th Cir. 1992).
2 Justice Stevens delivered the opinion of the Court. Separate concurring opinions were filed by Justice
Scalia, joined by Justice O’Connor, and by Justice Kennedy.
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his story about car trouble that allegedly caused him to report late
for work on August 17. The administrative law judge credited most
of Manso’s testimony about events surrounding his dismissals, but
concluded that Manso’s story about car trouble was a lie. Although
finding that the company unlawfully discharged Manso in June 1989
because he was a party to the earlier union grievance and had filed
a related charge with the Board, the administrative law judge con-
cluded that the company fired Manso for just cause on August 17
since he had lied about the reason for being late that day. The Board
agreed with the administrative law judge’s conclusion as to Manso’s
June discharge. However, in disagreement with the administrative law
judge, the Board found that the August discharge violated Section
8(a)(1), (3), and (4) of the Act, because the company did not in fact
discharge Manso for lying, but, rather, for his protected activity of
filing grievances and unfair labor practice charges. The Tenth Circuit
enforced the Board’s Order that the company reinstate Manso with
backpay, holding that the Board did not abuse its broad discretion in
deciding that reinstatement of Manso was appropriate despite his false
testimony.

The Supreme Court affirmed. While stressing that ‘‘[f]alse testi-
mony in a formal proceeding is intolerable,”” and recognizing that
‘‘the Board might . . . even have adopted a flat rule precluding rein-
statement when a former employee so testifies,”” 114 S.Ct. at 839, the
Court rejected the company’s contention that the Act requires the
Board to adopt such a rule. The Court observed that Congress has
delegated to the Board ‘‘the primary responsibility for making reme-
dial decisions that best effectuate the policies of the Act when it has
substantiated an unfair labor practice.’”” Ibid. The Court stated that,
‘‘[blecause this case involves that kind of express delegation, the
Board’s views merit the greatest deference.”” Ibid. The Court con-
cluded that the Board acted within its discretion in ordering Manso
reinstated with backpay, and that the Board is not ‘‘obligated to adopt
a rigid rule that would foreclose relief in all comparable cases.’’ Id.
at 840. The Court agreed with the Board that Manso’s reason for
being late to work on August 17 was ‘‘ultimately irrelevant to wheth-
er antiunion animus actually motivated his discharge’’ and that ‘‘or-
dering effective relief in a case of this character promotes a vital pub-
lic interest.”’ Ibid. Noting that the administrative law judge refused
to credit the testimony of several company witnesses, the Court ob-
served that it would be unfair to sanction Manso ‘‘while indirectly
rewarding those witnesses’ lack of candor.’” Moreover, ‘‘a categorial
exception to the familar remedy of reinstatement’” where a
discriminatee has given false testimony °‘might force the Board to di-
vert its attention from its primary mission and devote unnecessary
time and energy to resolving collateral disputes about credibility.’
Ibid.
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B. The Board’s Construction of Section 2(11) of the Act in
the Health Care Field

In NLRB v. Health Care Corp.,* the Supreme Court* rejected as
inconsistent with the Act the Board’s rule that the direction a nurse
gives to less-skilled employees in connection with the delivery of pa-
tient care does not make that nurse a supervisor within the meaning
of Section 2(11) of the Act because such direction is not authority
exercised ‘‘in the interest of the employer.””> The relevant facts are
as follows:

The company owns and operates the Heartland nursing home in
Urbana, Ohio. The nursing department at Heartland is headed by a
director of nursing and an assistant director of nursing. The nursing
department is staffed by about 65 personnel, including 9 to 11 staff
nurses and 50 to 55 nurse aides. Some of the staff nurses are reg-
istered nurses while others are licensed practical nurses, but all have
essentially the same duties. The staff nurses made assignments to
nurse aides, monitored their work to ensure proper performance, eval-
uated their performance, and reported to management. Four licensed
practical nurses filed charges with the Board that Heartland had vio-
lated the Act by discriminating against them for engaging in union
activities. The administrative law judge, whose decision in this regard
was affirmed by the Board, rejected Heartland’s contention that the
nurses were supervisors within the meaning of Section 2(11), and
thus not entitled to the Act’s protections. The administrative law
judge found that the nurses’ supervisory work did not ‘‘equate to ‘re-
sponsibly . . . direct[ing]’ the aides ‘in the interest of the em-
ployer,””’ for the ‘“‘nurses’ focus is on the well-being of the residents
rather than of the employer.’’® (Emphasis added.) The Sixth Circuit
reversed the Board’s decision, concluding that the Board’s rule that
a nurse’s supervisory authority is not exercised in the interest of the
employer if it is incidental to the treatment of patients was inconsist-
ent with the statute.

The Supreme Court affirmed the lower court. The Court first ob-
. served that the Board’s rule is similar to an approach rejected by the
Court in NLRB v. Yeshiva University.” as it had with respect to the
faculty members alleged to be ‘‘managerial employees’’ in Yeshiva,
‘“‘the Board has created a false dichotomy . . . between acts taken in

3114 S.Ct. 1778, affg. 987 F.2d 1256 (6th Cir. 1993).

4Justice Kennedy delivered the opinion of the Court. Justice Ginsburg, joined by Justices Blackmun, Ste-
vens, and Souter, filed a dissenting opimon.

5Sec. 2(11) of the Act, 29 U.S.C. § 152(11), defines a supervisor as:

[Alny individual having authority, in the interest of the employer, to hire, transfer, suspend, lay off,
recall, promote, discharge, assign, reward, or discipline other employees, or responsibly to direct them,
or to adjust their grievances, or effectively to recommend such action, if in connection with the foregong
the exercise of such authority is not of a merely routine or clerical nature, but requires the use of inde-
pendent judgment.

S Health Care Corp., 306 NLRB 63, 70 (1992).

7444 U.S. 672, 684-687 (1980). The Court rejected the Board’s position that the university’s faculty mem-
bers were not ‘‘managerial employees’ because, although the faculty participated in academic governance,
the university anticipated that they would do so exercising independent professional judgment and did not
expect them to conform to management policies.
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connection with patient care and acts taken in the interest of the em-
ployer.’” 114 S.Ct. at 1782. According to the Court, ‘‘[p]atient care
is the business of a nursing home, and it follows that attending to
the needs of the nursing home patients, who are the employer’s cus-
tomers, is in the interest of the employer.’’ Ibid. The Court also stated
that the Board’s rfule ran afoul of the Court’s decision in Packard
Motor Car Co. v. NLRB® where, ‘‘[c]onsistent with the ordinary
meaning of the phrase,’”’ the Court held that all ‘‘acts within the
scope of employment or on the authorized business of the employer
are in the interest of the employer.’*®

The Court further found that the Board’s interpretation of the
phrase ‘“‘in the interest of the employer’’ ‘‘read[] the responsible di-
rection portion of [Section] 2(11) out of the statute in nurse cases’’;
“[o]nly a nurse who in the course of employment uses independent
judgment to engage in one of the activities related to another employ-
ee’s job status or pay can qualify as a supervisor under the Board’s
test.”” Id. at 1783. The Court acknowledged that phrases in Section
2(11) such as ‘‘independent judgment’’ and ‘‘responsibly to direct’’
are ambiguous, so that the Board needs to be given ample room to
apply them to different categories of employees. But, it stated that
this was irrelevant here because the Board ‘‘has placed exclusive reli-
ance on the ‘in the interest of the employer’ language in [Section]
2(11),” a phrase, with respect to which, ‘‘we find no ambiguity sup-
porting the Board’s position.’’ Ibid.

The Court also rejected, as foreclosed by Yeshiva, the contention
that granting organizational rights to nurses whose supervisory author-
ity concerns only patient care does not threaten the kind of conflicting
loyalties that Section 2(11) was designed to avoid. ‘“The Act is to
be enforced according to its own terms,’’ the Court stated, ‘‘not by
creating legal categories inconsistent with its meaning.”” 114 S.Ct. at
1783. Nor, in the Court’s view, could the tension between the Act’s
exclusion of supervisory employees and its inclusion of professional
employees be resolved ‘‘by distorting the statutory language in the
manner proposed by the Board.”’ Id. at 1784. Finally, the Court de-
clined to give any weight to Congress’ apparent approval of the -
Board’s rule in committee reports that accompanied the 1974 amend-
ments to the Act, stating that the 1974 legislative history could not
be considered ‘‘an authoritative interpretation’’ of statutory language
enacted by Congress in 1947. Ibid.

Although it rejected the Board’s rule, the Court made clear that its
decision ‘‘casts no doubt on Board or court decisions interpreting
parts of [Section] 2(11) other than the specific phrase ‘in the interest
of the employer.””” Id. at 1785. It acknowledged that an examination

8330 U.S. 485 (1947). The Court held that supervisors were “‘employees’’ protected by the Act, rejecting
the argument of the dissenters that the phrase *‘in the interest of the employer’’ contained in the definition
of ‘‘employer’ in the original 1935 Act covered only those who acted for management in formulating and
exercising its labor policies.

9The Court added that, although Congress altered the result of Packard in 1947, by enacting the 2(11)
supervisor exclusion, ‘it did not change the meaning of the phrase ‘in the interest of the employer’ when
doing so.” 114 S.Ct. at 1782.
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of a nurse’s duties to determine whether 1 or more of the 12 activities
listed in Section 2(11) “‘is performed in a manner that makes the em-
ployee a supervisor is, of course, part of the Board’s routine and
proper adjudicative function,’”’ and that ‘‘[i]n cases involving nurses,
that inquiry no doubt could lead the Board in some cases to conclude
that supervisory status has not been demonstrated.’’ Ibid.

C. Judicial Authority to Coerce Compliance with
Injunctions by Means of Civil Contempt Fines

In Mine Workers v. Bagwell,'° the Supreme Court!! held that a $52
million fine imposed by a trial judge against the union for violation
of the court’s injunction was criminal in nature and thus could not
be imposed absent a jury trial. The relevants facts are as follows:

In April 1989, the United Mine Workers of America and its Dis-
trict 28 (the union) called a strike against Clinchfield Coal Co. and
Sea ‘“‘B’’ Mining Co., which continued operations with replacement
workers. Shortly after the strike began, the companies sued the union
in Virginia state court, alleging that the union was committing unlaw-
ful acts in connection with the strike. After an evidentiary hearing,
the court issued an order -which enjoined the union, its agents, and
members from engaging in such acts as obstructing ingress and egress
at the companies’ facilities, throwing objects at persons employed by
or performing services for the companies, placing tire-damaging de-
vices on roads, and picketing in greater than specified numbers. In
May 1989, the court found that the union had committed 72 viola-
tions of the injunction since it was entered; the court established a
schedule of fines for future violations, under which a $100,000 fine
would be levied for each violation involving violence and a $20,000
fine for each day in which the union committed specified nonviolent
violations. In 7 subsequent contempt hearings held between June and
December 1989, the court found the union in contempt for more than
400 violations of the injunction. As a result of the contempt proceed-
ings, the court levied over $64 million in fines against the union, ap-
proximately $12 million of which was ordered payable to the compa-
nies. Because the union objected to any payments to the companies,
and in view of the law enforcement burdens placed on the commu-
nities, the court ordered the remaining approximately $52 million of
the fines paid to the clerk of the court for the benefit of the Common-
wealth of Virginia and the two counties most heavily affected by the
unlawful activity.

In January 1990, while appeals from the contempt orders were
pending, the union and the companies settled their labor dispute. Pur-
suant to the settlement agreement, the union and the companies asked
the court to dismiss the complaint and to vacate all contempt fines.
The court dismissed the complaint, dissolved the injunction, and va-

19114 S.Ct. 2552, revg. 423 S.E.2d 349 (1992).
!1 Justice Blackmun delivered the opinion of the Court. Concurning opinions were filed by Justice Ginsburg,
joined by Chief Justice Rehnquist, and by Justice Scalia.
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cated the fines owed to the companies. The court declined, however,
to vacate the fines owed to the state and county governments, and
it appointed a special commissioner, Bagwell, to collect them. There-
after, a divided panel of the Virginia Court of Appeals, treating the
outstanding contempt fines as civil, rather than criminal, in nature,
vacated the fines as mooted under state law by the settlement of the
underlying litigation. The Supreme Court of Virginia reversed, hold-
ing that the fines were civil in nature, that settlement of the underly-
ing dispute did not moot those fines under state law, and that the
fines were not so excessive as to violate substantive due process or
Federal labor policy.

The Supreme Court reversed. Rejecting the respondent’s contention
that the fines were necessarily civil because the trial court prospec-
tively announced the sanctions it would impose, the Court concluded
that “‘[t]he fines are not coercive day fines, or even suspended fines,
but are more closely analogous to fixed, determinate, retrospective
criminal fines which [the union] had no opportunity to purge once
imposed.”’ 114 S.Ct. at 2562. ‘‘Other considerations,’’ the Court
added, ‘‘convince us that the fines challenged here are criminal.”
Ibid. First, ‘‘[t]he union’s sanctionable conduct did not occur in the
court’s presence or otherwise implicate the court’s ability to maintain
order and adjudicate the proceedings before it.’’ Ibid. Second, the
union’s contumacy did not involve ‘‘simple, affirmative acts’’; rather,
‘“‘the Virginia trial court levied contempt fines for widespread, ongo-
ing, out-of-court violations of a complex injunction,’’ in effect polic-
ing the union’s compliance ‘‘with an entire code of conduct that the
court itself had imposed.” Ibid. Finally, the union’s contumacy
‘‘lasted many months and spanned a substantial portion of the State,’’
and the amount of the fines assessed, $52 million, was ‘‘serious.”’
Ibid. ‘‘Under such circumstances,”’ the Court concluded, °‘disin-
terested factfinding and even-handed adjudication were essential, and
[the union] was entitled to a criminal jury trial.”” Ibid.

D. Preemption of State Policy of Refusing to Enforce State
Law Labor Standards on Behalf of Unionized Employees

In Livadas v. Bradshaw,'? the Supreme Court!? held that the Cali-
fornia labor commissioner’s policy of declining to enforce state law
claims for late payment of outstanding wages, on behalf of discharged
employees whose terms and conditions of employment were governed
by a collective-bargaining agreement containing an arbitration clause,
was preempted by Federal law, for such a policy impermissibly
abridged the exercise of employees’ right under Section 7 of the Act
to bargain collectively with their employer. The Court also held that
employees affected by the State’s policy have a Federal remedy for
official deprivation of that right under 42 U.S.C. § 1983. The relevant
facts are as follows:

4

12114 §.Ct. 2068, revg. 987 F.2d 552 (9th Cir. 1991).
13 Justice Souter delivered the opinion for a unanimous Court.
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On January 2, 1990, Livadas, a union-represented employee cov-
ered by a collective-bargaining agreement, was discharged from her
position as a clerk at a Safeway store. On that date, she requested
payment of all wages due her, but the store manager refused, telling
Livadas that he would mail her a check instead. Livadas received that
check 3 days later, on January 5. Livadas believed that Safeway’s 3-
day delay in payment violated California law.!# Accordingly, Livadas
filed a claim with the California Division of Labor Standards En-
forcement (DLSE) seeking a penalty payment from Safeway pursuant
to Section 203 of the state labor code. DLSE, however, declined to
prosecute Livadas’s claim. DLSE’s asserted reason for doing so was
that, in order to determine the penalty due Livadas under Section 203,
it would be necessary to apply the collective-bargaining agreement
under which Livadas worked during her employment at Safeway. Ac-
cording to DLSE, it was prohibited by Section 229 of the state labor
code from prosecuting penalty claims in those circumstances.!’

Livadas then filed an action in Federal district court against the
California labor commissioner, who heads DLSE, under 42 U.S.C.
§ 1983, seeking injunctive and declaratory relief and damages based
on DLSE’s refusal to prosecute her penalty claim. The district court
granted Livadas summary judgment, concluding that DLSE’s policy
of prosecuting penalty claims on behalf of all employees except those
whose employment is covered by a labor contract infringed on
Livadas’ Section 7 right to negotiate, through her union, a collective-
bargaining agreement with her employer. The Ninth Circuit, with one
judge dissenting, reversed, holding that no Federal right had been in-
fringed because Livadas’ case reduced to an assertion that DLSE had
misapplied Section 229 of the state labor code.

The Supreme Court reversed. The Court concluded that ‘[t}his
case is fundamentally no different’’ from Nash v. Florida Industrial
Commission,'® where the Court had held the State’s policy preempted
by the supremacy clause: ‘‘[jJust as the respondent State Commission
in that case offered an ‘employee the choice of pursuing her unfair
labor practice claim or receiving unemployment compensation, the
Commissioner has presented Livadas and others like her with the
choice of having state-law rights under [Sections] 201 and 203 en-
forced or exercising the right to enter into a collective-bargaining
agreement with an arbitration clause.”” 114 S.Ct. at 2074-2075. The
Court rejected the State’s contention that DLSE’s nonenforcement
policy is actually required by Section 301 of the Labor Management
Relations Act, 29 U.S.C. §185. The Court explained that in Allis-

14Sec. 201 of the California Labor Code provides: #‘If an emplo,yer discharges an employee, the wages
earned and unpaid at the time of discharge are due and payable immediately.”” Sec. 203 provides: “If an
employer willfully fails to pay . . . in accordance with Section[ ] 201 . . . any wages of an employee who
is discharged . . . the wages of such employee[ ] shall continue as a penalty at the same rate until paid.”

15 Sec. 229 provides: **Actions to enforce the provisions of this article for the collection of due and unpaid
wages claimed by an individual may be maintained without regard to the existence of any private agreements
to arbitrate. This sectzon shall not apply to claims involving any dispute concerning the interpretation or appli-

cation of any collective bargaining agreement containing such an arbitration agreement.’’
16389 U.S. 235 (1967).
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Chalmers Corp. v. Lueck,” and Lingle v. Magic Chef,'® ‘‘we under-
scored the point that [Section] 301 cannot be read broadly to pre-
empt nonnegotiable rights conferred on individual employees as a
matter of state law, and we stressed that it is the legal character of
a claim, as ‘independent’ of rights under the collective-bargaining
agreement . . . that decides whether a state cause of action may go
forward.”” 114 S.Ct. at 2078. Those principles, in the Court’s view,
foreclosed the commissioner’s preemption argument, since ‘‘the pri-
mary text for deciding whether Livadas was entitled to a penalty was
not [the collective-bargaining agreement], but a calendar’’; and Lingle
makes clear that ‘‘the mere need to ‘look to’ the collective-bargaining
agreement for damage computation is no reason to hold the state law
claim defeated by [Section] 301.°" Id. at 2079.

The Court further held that Livadas is entitled to seek relief under
42 US.C. §1983 for the commissioner’s abridgment of her rights
under the Act. The Court observed that ‘‘[t]he right Livadas asserts,
to complete the collective-bargaining process and agree to an arbitra-
tion clause, is, if not provided in so many words in the NLRA . . .
at least as imminent in its structure as the right of the cab company
in Golden State II'''® to resolve its labor dispute without govern-
mental interference; the obligation on the part of the State to respect
that right ‘‘is no more ‘vague and amorphous’ than the obligation in
Golden State’’; and Congress has given no indication of an intent to
foreclose Federal actions such as Livadas’. Id. at 2083-2084.

17471 U.S. 202 (1985).
18486 U.S. 399 (1988).
19 Golden State Transit Corp. v. Los Angeles, 493 U.S. 103 (1989).




VI
Enforcement Litigation

A. Jurisdiction Over United States Flag Vessels

Section 10(a) of the Act (29 U.S.C. §160(a)) empowers the Board
‘‘to prevent any person from engaging in any unfair labor practice

. . affecting commmerce.’’ The Act broadly defines the term ‘‘com-
merce.”’! In a line of cases considering the application of Section
10(a) of the Act to the maritime industry, the Supreme Court has de-
termined that the Act covers disputes involving American workers on
American ships, but not those that involve the labor disputes of for-
eign workers on foreign ships.?

In NLRB v. Dredge Operators,® the Fifth Circuit upheld the
Board’s assertion of jurisdiction over the dredge Stuyvesant, a United
States flag vessel working in Hong Kong, although the company that
operates the vessel had no intention of returning it to the United
States and the unit included 12 Hong Kong seamen in addition to 14
American seaman. The court cited with approval the Board’s analysis
of a similar case in which the Board asserted jurisdiction over a Unit-
ed States flag vessel operating in foreign waters with no intention of
returning to the United States* and agreed with the Board that ‘‘since
a United States flag vessel is considered United States territory,’’ ap-
plication of the National Labor Relations Act is appropriate.> The
court noted ‘‘in support of the [Board’s] exercise of jurisdiction . . .
that a majority of seamen aboard [the] . . . vessel are American,”’
but expressed no opinion whether the Board’s assertion of jurisdiction
would be proper if that were not the case.® The court also found that
the Stuyvesant was ‘‘in commerce’’ for purposes of the Act because
the Louisiana company that operates it had received over $1 million
from the government of Hong Kong.”

1Sec 2(6) of the Act (29 U.S.C. §152(6)) defines ‘‘commerce’’ as ‘‘trade, traffic, commerce, transpor-
tation, or communication among the several States . . . or between any foreign country and any State
or between points in the same State but through any other State . . . or any foreign country.’

2See, for example, Benz v. Compania Naviera Hidalgo, 353 U.S. 138, 143 (1957); McCulloch v. Sociedad
Nacional, 372 U.S. 10, 20-22 (1963); Windward Shipping v. American Radio Assn., 415 U.S 104, 112-115
(1974). See also Longshoremen v. Allied International, 456 U.S. 212, 221 (1982) (the Act was *‘developed
for American workers and American employers’’).

319 F.3d 206.

41d. at 212 (citing Alcoa Marine Corp., 240 NLRB 1265 (1979)).

519 F.3d at 212.

$1d. at 212.

71d. at 209 fn. 5.
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B. Definition of Supervisor

Section 2(11) of the Act states in part that ‘‘“The term ‘supervisor’
means any individual having authority . . . responsibly to direct [em-
ployees] . . . if . . . the exercise of such authority . . . requires the
use of independent judgment.’’ Over the years, the Board and the
courts of appeals have disagreed about the application of that statu-
tory test to individuals who are in charge of a utility’s control room.®
Two cases reaching the courts of appeals this year reflect that con-
tinuing disagreement.

In Northeast Utilities Service Corp. v. NLRB,® the First Circuit
agreed with the Board that master control room coordinators who re-
layed instructions to component power plants through regional sat-
ellite operations were not supervisors. The coordinators were highly
trained employees who used independent judgment to make and im-
plement complex technical decisions affecting the day-to-day produc-
tion, sale, and purchase of bulk electric power throughout New Eng-
land. As the court stressed, however, the Act requires supervisors re-
sponsibly to direct other employees, and ‘‘[t]Jo be responsible is to be
answerable for the discharge of a duty or obligation.’’'® The coordi-
nators directed and instructed satellite employees, but they were not
responsible for what those employees actually did, and the coordina-
tors were not answerable for engineering or equipment failures. In
those circumstances, the court held, ‘‘[t]he Board . . . refused to take
the further step of concluding that [coordinators] were responsible for
other employees’ actions, and in that, we conclude, it was correct.’’!?

In the other case, NLRB v. McCullough Environmental Services,'?
the Fifth Circuit rejected the Board’s conclusion that lead operators
who worked in the control room of a sewage treatment plant were
not supervisors. Finding indistinguishable an earlier Board case which
had reached a different result,!3 the court held, in disagreement with
the Board’s assessment of the evidence, that lead operators exercised
independent judgment in responsibly directing other employees.
Among other factors, the court noted that lead operators are the high-
est ranking employees present during the majority of the plant’s oper-
ating hours; that they have the authority to assign employees to spe-
cific tasks and to direct them to complete assigned tasks; that they
make operational decisions based on their knowledge and experience;
that they are directly responsible for the operation of the plant; and
that tlﬁy are held responsible for the actions of employees on their
shifts.

8See, for example, Maine Yankee Atomic Power Co. v. NLRB, 624 F.2d 347 (1st Cir. 1980)
935 F.3d 621.

10]1d. at 625.

1 Tbid.

125 F.3d 923.

13 Dale Service Corp., 269 NLRB 924 (1984).

145 F.3d at 940-943,
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C. Employee Participation Committees

Employers’ use of employee involvement committees or other
structures that encourage employee input into workplace policies and
procedures increasingly has been the focus of attention and discus-
sion. A significant issue in the debate is whether such committees run
afoul of Section 8(a)(2) of the Act, which proscribes employer domi-
nation or interference with the formation or administration of any
labor organization. In a closely watched case, Electromation, Inc. v.
NLRB,'> the Seventh Circuit upheld the Board’s determination that
employee-manager ‘‘action committees,’”’ created by the employer in
that case to address specific work condition issues, were labor organi-
zations dominated by the employer. In so holding, however, the court
emphasized that its reasoning and ruling were limited to the action
committees at issue in Electromation, and that the finding of a viola-
tion did ‘‘not foreclose the lawful use of legitimate employee partici-
pation organizations, especially those which are independent, which
do not function in a representational capacity, and which focus solely
on increasing company productivity, efficiency, and quality control,
in appropriate settings.”’16

In Electromation, the employer created five so-called ‘‘action com-
mittees’’ after employees complained about the employer’s unilateral
revision of the employee attendance policy and its replacement of
scheduled wage increases with a lump sum payment. The employer
assigned each committee a specific topic, including infractions for ab-
senteeism, attendance bonus policy, and pay progression for premium
positions. The employer determined that the committees would be
made up of employees and managers, and designated a manager as
the coordinator. The employer set the number of employees who
could serve on each committee, decided that an individual employee
could participate on only one committee, and made the final selection
from among the employee volunteers. The committees met on com-
pany premises, and the employer paid the employees for their time
and provided all necessary materials and supplies. Employees on the
attendance bonus committee developed a proposal, which the employ-
er’s controller, a committee member, rejected as too costly. The con-
troller, however, approved a second proposal developed by employ-
ees.

The court first determined that substantial evidence supported the
Board’s finding that the action committees were labor organizations
under Section 2(5) of the Act, which includes ‘‘any organization of
any kind, or any agency or employee representation committee or
plan, in which employees participate and which exists for the pur-
pose, in whole or in part, of dealing with employers concerning griev-
ances, labor disputes, wages, rates of pay, hours of employment, or
conditions of work.”” Relying on the Supreme Court’s decision in

1535 F.3d 1148.
16]1d. at 1157.
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NLRB v. Cabot Carbon Co.'7 that ‘‘dealing with’’ includes conduct
much broader than collective bargaining, the court agreed with the
Board that the committees, which were formed to make recommenda-
tions, existed for the purpose of ‘‘dealing with’’ the employer about
conditions of employment.!®

The court also upheld the Board’s finding that the employer unlaw-
fully dominated the action committees. The court observed that the
employer ‘‘proposed and essentially imposed the action committees
upon its employees as the only acceptable mechanism for resolution
of their acknowledged grievances,’’ and ‘‘played a pivotal role in es-
tablishing both the framework and the agenda for the action commit-
tees.”’1® The employer unilaterally decided the number of committees
and the topics to be addressed by each and drafted the committees’
purposes and goal statements. The employer also exercised significant
control over the employees’ participation and voice at committee
meetings by determining how many employees could serve on each
committee and which committee certain employees would serve on
and limiting employees to serving on only one committee. Finally, the
court stated that the role of management representatives on the com-
mittees in reviewing and rejecting employee proposals ‘‘effectively
put the employer on both sides of the bargaining table, an avowed
proscription of the Act.”’?° The court additionally agreed with the
Board that the employer’s financial support of the committees, in the
circumstances of the case, furthered the employer’s domination of the
committees and therefore constituted unlawful interference with those
committees.?!

D. Accretion

Three cases in the courts of appeals this year involved application
of the accretion doctrine. Two of those cases, both in the Second Cir-
cuit, arose in the context of hospital mergers. In Brooklyn Hospital
Center,?2 two hospitals, one organized and one not, merged. The
emerging hospital continued to operate the two facilities, which were
3 miles apart, with essentially separate work forces. Six years later,
however, the hospital asserted that the smaller, nonunion facility work
force had been ‘‘accreted’’ into the bargaining units at the other, larg-
er location. The hospital recognized the unions representing those
units as the bargaining representatives of the employees at both facili-
ties and began applying their collective-bargaining agreements to all
employees. The Board found that there was no accretion, and there-
fore that the hospital’s actions violated the Act. In particular, the
Board relied on the hospital’s deliberate, 6-year exclusion from the
bargaining units of the employees it now claimed as accreted and on

17360 U.S. 203 (1959).

1835 F.3d at 1158-1161.

1935 F.3d at 1169.

201d. at 1170.

21 Tbid.

22 Service Employees Local 144 v. NLRB, 9 F.3d 218 (2d Cir.), enfg. 309 NLRB 1163 (1992).
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an absence of a community of interests between the employees of the
two facilities. In so holding, the Board rejected the hospital’s argu-
ment that the congressional ‘‘admonition’’ against the proliferation of
units in the health care industry required a finding of accretion.??

The Second Circuit affirmed. Recognizing that accretion is an ‘‘ex-
ception’’ to the Act’s policy of employee self-determination, the court
agreed with the Board that it should be ‘‘narrowly applied.’’4 On the
facts, the court found the Board’s application of the historical exclu-
sion doctrine and its determination of separate communities of inter-
ests to be well supported. The court also acknowledged that its prior
decision in Long Island Jewish-Hillside Medical Center v. NLRB,
rejecting the single-facility presumption in the health care context,
had been ‘‘undercut’’ b}zl the Supreme Court’s decision in American
Hospital Assn. v. NLRB,?® which had found no merit in the argument
that the admonition reflected an authoritative statement of congres-
sional intent.?”

Shortly after deciding Brooklyn Hospital, the Second Circuit dealt
with a similar issue in Staten Island University Hospital.?® Two hos-
pitals, both with unionized nurses’ staffs (but two separate unions),
merged. Several years after the merger, a third union petitioned for
an election at the smaller of the merged entity’s two facilities. The
Board conducted a hearing at which the hospital contended, for the
first time, that the merger had resulted in the accretion of the nurses
at the smaller location into a single, hospitalwide nurses’ unit, rep-
resented by the union that was the bargaining representative at the
other, larger location. The Board rejected the contention and con-
ducted an election, in which the petitioning union prevailed. The hos-
pital refused to bargain.

The Second Circuit enforced the Board’s bargaining order. The
court noted that the difference between ‘‘accretion and unit deter-
mination analyses is one of degree rather than kind,”’ and held that
a Board finding of accretion vel non, like any unit determination,
“‘will stand unless arbitrary or unreasonable.’’?° Turning to the facts,
the court found that the Board’s findings of differences in employ-
ment conditions, lack of functional integration, and separate bargain-
ing histories were supported by the evidence and that those consider-
ations justified the Board’s no-accretion finding. In response to the
hospital’s proliferation argument, the court stated that it had not suffi-
ciently acknowledged in Brooklyn Hospital the effect of the Supreme
Court’s decision in American Hospital Assn. The court stated that the
single-facility presumption was ‘‘the kind of rebutable presumption
that was beyond dispute’” in light of American Hospital Assn., and
that ‘‘[tlhe NLRB has good reasons to use [it].”” The court also re-

23309 NLRB at 1183-1185,

249 F.3d at 223.

25685 F.2d 29 (2d Cir. 1982).

26499 U.S. 606 (1991).

279 F.3d at 224-225.

28 Staten Island Umiversity Hospital v. NLRB, 24 F.3d 450, enfg. 310 NLRB No. 207 (Apr. 29, 1993) (not
reported in Board volumes).

2924 F.3d at 455.
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jected the hospital’s contentions that it had overcome, on the evi-
dence, the single-facility presumption, and that the Board had erred
by refusing to reopen the case to hear evidence that postdated the rep-
resentation hearing.30

In the third case, Teamsters National United Parcel Service Nego-
tiating Committee,3! the District of Columbia Circuit also enforced a
Board finding of no accretion. In that case, for many years the em-
ployer and union had bargained on a local-by-local basis concerning
the employer’s operations clerks. About 40 percent of the operations
clerks were not included in any bargaining unit. In 1979, the em-
ployer recognized the union as the representative of a single, nation-
wide unit of operations clerks. It refused, however, to include within
that unit the operations clerks who had not previously been rep-
resented by the union. The parties negotiated a series of multiyear
contracts on that basis. In 1987, the employer accepted the union’s
proposal to include the previously unrepresented clerks in the bargain-
ing unit. Thereafter, by agreement of the parties, the employer began
deducting union dues and initiation fees from the salaries of the new
unit members and remitting them to the union.

The Board found that both the employer and the union had violated
the Act. It held that the agreement to include the previously unrepre-
sented employees in the bargaining unit amounted to an accretion.
The Board further held that an accretion was not permissible here be-
cause the affected employees were not a new group of employees that
had come into existence after the union’s recognition or during the
term of an agreement, but were an existing, previously excluded
group. “‘[T]he fact of historical exclusion,”’ the Board stated, ‘‘is de-
terminative’’ (emphasis in original).32

The court affirmed. The court noted that the Laconia Shoe prin-
ciple vindicates employee free choice and prevents unions from con-
sciously excluding groups of employees from participating in elec-
tions, only to acc